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Preface to CACI Updates

This edition of CACI includes a number of additions and changes to the instructions, which

were first published in 2003. In providing these updates, the Judicial Council Advisory

Committee on Civil Jury Instructions is fulfilling its charge to maintain CACI. The committee

is also striving to add instructions in new areas of the law and to augment existing areas.

The impetus for the revisions came from several sources including CACI users who

detected changes in the law or who simply sought to do a better job of explaining the law in

plain English. Responding to feedback from users is consistent with the Advisory

Committee’s goal to act as a vehicle for maintaining CACI as the work product of the legal

community. We hope that our hundreds of contributors view our role in the same way and that

they will continue to support us.

May 2017

Hon. Martin J. Tangeman

Second District Court of Appeal

Chair, Advisory Committee on Civil Jury Instructions

____________________________________________________________________________

The Advisory Committee on Civil Jury Instructions welcomes comments. Send

comments by e-mail to civiljuryinstructions@jud.ca.gov. Or send print comments to:

Advisory Committee on Civil Jury Instructions

Attn. Bruce Greenlee

Legal Services Office

Judicial Council of California

455 Golden Gate Avenue

San Francisco, CA 94102-3588
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0003 [ST: 1] [ED: m] [REL: 2017S] Composed: Tue May 23 14:27:20 EDT 2017

XPP 9.0C.1 SP #4 FM000150 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-fmv1supp001] 31

This version provided by LexisNexis® Matthew Bender®, Official Publisher, 800-533-1637, 
                      www.lexisnexis.com/bookstore, for public and internal court use



0004 [ST: 1] [ED: m] [REL: 2017S] Composed: Tue May 23 14:27:20 EDT 2017

XPP 9.0C.1 SP #4 FM000150 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [FM000150-Master:03 Oct 14 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-fmv1supp001] 0

This version provided by LexisNexis® Matthew Bender®, Official Publisher, 800-533-1637, 
                      www.lexisnexis.com/bookstore, for public and internal court use



Table of New and Revised Judicial
Council of California Civil Jury
Instructions (CACI)

May 2017

This supplement to the 2017 Edition of CACI includes all of the new and revised

California Civil Jury Instructions approved by the Judicial Council of California at its

May 2017 meeting.

Volume 1

CONTRACTS

303. Breach of Contract—Essential Factual Elements (sources and authority)

351. Special Damages (sources and authority)

356. Buyer’s Damages for Breach of Contract for Sale of Real Property (Civ. Code, § 3306) (sources

and authority)

361. Reliance Damages (sources and authority)

NEGLIGENCE

425. “Gross Negligence” Explained (sources and authority)

429. Negligent Sexual Transmission of Disease (new)

432. Affirmative Defense—Causation: Third-Party Conduct as Superseding Cause (sources and

authority)

435. Causation for Asbestos-Related Cancer Claims (sources and authority)

451. Affirmative Defense—Contractual Assumption of Risk (sources and authority)

457. Statute of Limitations—Equitable Tolling—Other Prior Proceeding (sources and authority)

470. Primary Assumption of Risk—Exception to Nonliability—Coparticipant in Sport or Other

Recreational Activity (renumbered)

471. Primary Assumption of Risk—Exception to Nonliability—Instructors, Trainers, or Coaches

(renumbered)

472. Primary Assumption of Risk—Exception to Nonliability—Facilities Owners and Operators and

Event Sponsors (renumbered)

473. Primary Assumption of Risk—Exception to Nonliability—Occupation Involving Inherent Risk

(new)

MEDICAL NEGLIGENCE

501. Standard of Care for Health Care Professionals (sources and authority)

555. Affirmative Defense—Statute of Limitations—Medical Malpractice—One-Year Limit (Code Civ.

Proc., § 340.5) (sources and authority)

556. Affirmative Defense—Statute of Limitations—Medical Malpractice—Three-Year Limit (Code Civ.

Proc., § 340.5) (sources and authority)

v
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PROFESSIONAL NEGLIGENCE

600. Standard of Care (sources and authority)

610. Affirmative Defense—Statute of Limitations—Attorney Malpractice—One-Year Limit (Code Civ.

Proc., § 340.6) (sources and authority)

611. Affirmative Defense—Statute of Limitations—Attorney Malpractice—Four-Year Limit (Code Civ.

Proc., § 340.6) (sources and authority)

COMMON CARRIERS

901. Status of Common Carrier Disputed (sources and authority)

906. Duty of Passenger for Own Safety (revised)

PREMISES LIABILITY

1000. Premises Liability—Essential Factual Elements (sources and authority)

1005. Business Proprietor’s Liability for the Negligent/Intentional/Criminal Conduct of Others (sources

and authority)

1009B. Liability to Employees of Independent Contractors for Unsafe Conditions—Retained Control

(revised)

1010. Affirmative Defense—Recreation Immunity—Exceptions (Civ. Code, § 846) (revised)

VF-1001. Premises Liability—Affirmative Defense—Recreation Immunity—Exceptions (revised)

PRODUCTS LIABILITY

1246. Affirmative Defense—Design Defect—Government Contractor (sources and authority)

1249. Affirmative Defense—Reliance on Knowledgeable Intermediary (new)

DEFAMATION

1720. Affirmative Defense—Truth (revised)

1722. Retraction: News Publication or Broadcast (Civ. Code, § 48a) (revised)

VF-1700. Defamation per se (Public Officer/Figure and Limited Public Figure) (revised)

VF-1701. Defamation per quod (Public Officer/Figure and Limited Public Figure) (revised)

VF-1702. Defamation per se (Private Figure—Matter of Public Concern) (revised)

VF-1703. Defamation per quod (Private Figure—Matter of Public Concern) (revised)

VF-1704. Defamation per se—Affirmative Defense—Truth (Private Figure—Matter of Private

Concern) (revised)

VF-1705. Defamation per quod (Private Figure—Matter of Private Concern) (revised)

RIGHT OF PRIVACY

1804A. Use of Name or Likeness(Civ. Code, § 3344) (sources and authority)

FRAUD OR DECEIT

VF-1900. Intentional Misrepresentation (revised)

VF-1902. False Promise (sources and authority)

VF-1903. Negligent Misrepresentation (revised)

TRESPASS

2021. Private Nuisance—Essential Factual Elements (revised)

Table of New and Revised Judicial Council
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2022. Private Nuisance—Balancing Text Factors—Seriousness of Harm and Public Benefit (sources and

authority)

VF-2006. Private Nuisance (revised)

CONVERSION

2100. Conversion—Essential Factual Elements (revised)

VF-2100. Conversion (revised)

ECONOMIC INTERFERENCE

2202. Intentional Interference With Prospective Economic Relations—Essential Factual Elements

(sources and authority)

INSURANCE LITIGATION

2330. Implied Obligation of Good Faith and Fair Dealing Explained (sources and authority)

2331. Breach of the Implied Obligation of Good Faith and Fair Dealing—Failure or Delay in Payment

(First Party)—Essential Factual Elements (sources and authority)

WRONGFUL TERMINATION

2403. Breach of Employment Contract—Unspecified Term—Implied-in-Fact Promise Not to Discharge

Without Good Cause (sources and authority)

FAIR EMPLOYMENT AND HOUSING ACT (FEHA)

2505. Retaliation—Essential Factual Elements (Gov. Code, § 12940(h)) (sources and authority)

2540. Disability Discrimination—Disparate Treatment—Essential Factual Elements (sources and

authority)

2541. Disability Discrimination—Reasonable Accommodation—Essential Factual Elements (Gov. Code,

§ 12940(m)) (sources and authority)

2546. Disability Discrimination—Reasonable Accommodation—Failure to Engage in Interactive Process

(Gov. Code, § 12940(n)) (sources and authority)

2547. Disability-Based Associational Discrimination—Essential Factual Elements (revised)

2548. Disability Discrimination—Refusal to Make Reasonable Accommodation in Housing (Gov. Code,

§ 12927(c)(1)) (new)

2549. Disability Discrimination—Refusal to Permit Reasonable Modification to Housing Unit (Gov.

Code, § 12927(c)(1)) (new)

Volume 2

CALIFORNIA FAMILY RIGHTS ACT

2600. Violation of CFRA Rights—Essential Factual Elements (sources and authority)

2602. Reasonable Notice of CFRA Leave (sources and authority)

2620. CFRA Rights Retaliation—Essential Factual Elements (Gov. Code, § 12944.2(l)) (sources and

authority)

WORKERS’ COMPENSATION

2800. Employer’s Affirmative Defense—Injury Covered by Workers’ Compensation (sources and

authority)

2810. Coemployee’s Affirmative Defense—Injury Covered by Workers’ Compensation (sources and

authority)

Table of New and Revised Judicial Council
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CIVIL RIGHTS

3002. “Official Policy or Custom” Explained (42 U.S.C. § 1983) (sources and authority)

3003. Local Government Liability—Failure to Train—Essential Factual Elements (42 U.S.C.

§ 1983) (sources and authority)

3004. Local Government Liability—Act or Ratification by Official With Final Policymaking

Authority—Essential Factual Elements (42 U.S.C. § 1983) (sources and authority)

3020. Excessive Use of Force—Unreasonable Arrest or Other Seizure—Essential Factual Elements (42

U.S.C. § 1983) (sources and authority)

3027. Affirmative Defense—Emergency (sources and authority)

3040. Violation of Prisoner’s Federal Civil Rights—Eighth Amendment—Substantial Risk of Serious

Harm (42 U.S.C. § 1983) (revised)

3041. Violation of Prisoner’s Federal Civil Rights—Eighth Amendment—Medical Care (42 U.S.C.

§ 1983) (sources and authority)

3042. Violation of Prisoner’s Federal Civil Rights—Eighth Amendment—Excessive Force (42 U.S.C.

§ 1983) (sources and authority)

3051. Unlawful Removal of Child From Parental Custody Without a Warrant—Essential Factual

Elements (42 U.S.C. § 1983) (sources and authority)

3052. Use of Fabricated Evidence—Essential Factual Elements (42 U.S.C. § 1983) (new)

3061. Discrimination in Business Dealings—Essential Factual Elements (Civ. Code, § 51.5) (sources

and authority)

ELDER ABUSE AND DEPENDENT ADULT CIVIL PROTECTION ACT

3100. Financial Abuse—Essential Factual Elements (Welf. & Inst. Code, § 15610.30) (sources and

authority)

CARTWRIGHT ACT

3400. Horizontal and Vertical Restraints (Use for Direct Competitors)—Price Fixing—Essential Factual

Elements (sources and authority)

EMINENT DOMAIN

3509A. Precondemnation Damages—Unreasonable Delay (Klopping Damages) (renumbered)

3509B. Precondemnation Damages—Public Entity’s Authorized Entry to Investigate Property’s

Suitability (Code Civ. Proc., § 1245.060) (new)

3511A. Severance Damages to Remainder (Code Civ. Proc., §§ 1263.410, 1263.420(a)) (renumbered)

3511B. Damage to Remainder During Construction (Code Civ. Proc., § 1263.420(b)) (new)

3513. Goodwill (sources and authority)

VICARIOUS RESPONSIBILITY

3709. Ostensible Agent (sources and authority)

3724. Going-and-Coming Rule—Business-Errand Exception (sources and authority)

3725. Going-and-Coming Rule—Vehicle-Use Exception (sources and authority)

DAMAGES

3903A. Medical Expenses—Past and Future (Economic Damages) (sources and authority)

3903D. Lost Earning Capacity (Economic Damage) (revised)

Table of New and Revised Judicial Council
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3903J. Damage to Personal Property (Economic Damages) (sources and authority)

3935. Prejudgment Interest (Civ. Code, § 3288) (sources and authority)

3940. Punitive Damages—Individual Defendant—Trial Not Bifurcated (sources and authority)

3942. Punitive Damages—Individual Defendant—Bifurcated Trial (Second Phase) (sources and

authority)

3943. Punitive Damages Against Employer or Principal for Conduct of a Specific Agent or

Employee—Trial Not Bifurcated (sources and authority)

3945. Punitive Damages—Entity Defendant—Trial Not Bifurcated (sources and authority)

3947. Punitive Damages—Individual and Entity Defendants—Trial Not Bifurcated (sources and

authority)

3949. Punitive Damages—Individual and Corporate Defendants (Corporate Liability Based on Acts of

Named Individual)—Bifurcated Trial (Second Phase) (sources and authority)

3963. No Deduction for Workers’ Compensation Benefits Paid (sources and authority)

LANTERMAN-PETRIS-SHORT ACT

4002. “Gravely Disabled” Explained (sources and authority)

4012. Concluding Instruction (revised)

VF-4000. Conservatorship—Verdict Form (revised)

BREACH OF FIDUCIARY DUTY

4109. Duty of Disclosure by Seller’s Real Estate Broker to Buyer(sources and authority)

WHISTLEBLOWER PROTECTION

4606. Whistleblower Protection—Unsafe Patient Care and Conditions—Essential Factual Elements

(Health & Saf. Code, § 1278.5) (sources and authority)
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303. Breach of Contract—Essential Factual Elements

To recover damages from [name of defendant] for breach of contract,

[name of plaintiff] must prove all of the following:

1. That [name of plaintiff] and [name of defendant] entered into a
contract;

[2. That [name of plaintiff] did all, or substantially all, of the
significant things that the contract required [him/her/it] to do;]

[2. [or]

[2. That [name of plaintiff] was excused from having to [specify things
that plaintiff did not do, e.g., obtain a guarantor on the contract];]

[3. That [specify occurrence of all conditions required by the contract
for [name of defendant]’s performance, e.g., the property was
rezoned for residential use];]

[3. [or]

[3. That [specify condition(s) that did not occur] [was/were] [waived/
excused];]

[4. That [name of defendant] failed to do something that the contract
required [him/her/it] to do;]

[4. [or]

[4. That [name of defendant] did something that the contract
prohibited [him/her/it] from doing;]

5. That [name of plaintiff] was harmed; and

6. That [name of defendant]’s breach of contract was a substantial
factor in causing [name of plaintiff]’s harm.

New September 2003; Revised April 2004, June 2006, December 2010, June 2011,

June 2013, June 2015, December 2016

Directions for Use

Read this instruction in conjunction with CACI No. 300, Breach of

Contract—Introduction.

Optional elements 2 and 3 both involve conditions precedent. A “condition

precedent” is either an act of a party that must be performed or an uncertain event

that must happen before the contractual right accrues or the contractual duty arises.

(Stephens & Stephens XII, LLC v. Fireman’s Fund Ins. Co. (2014) 231 Cal.App.4th

1131, 1147 [180 Cal.Rptr.3d 683].) Element 2 involves the first kind of condition

1
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precedent; an act that must be performed by one party before the other is required

to perform. Include the second option if the plaintiff alleges that he or she was

excused from having to perform some or all of the contractual conditions.

Not every breach of contract by the plaintiff will relieve the defendant of the

obligation to perform. The breach must be material; element 2 captures materiality

by requiring that the plaintiff have done the significant things that the contract

required. Also, the two obligations must be dependent, meaning that the parties

specifically bargained that the failure to perform the one relieves the obligation to

perform the other. While materiality is generally a question of fact, whether

covenants are dependent or independent is a matter of construing the agreement.

(Brown v. Grimes (2011) 192 Cal.App.4th 265, 277–279 [120 Cal.Rptr.3d 893].) If

there is no extrinsic evidence in aid of construction, the question is one of law for

the court. (Verdier v. Verdier (1955) 133 Cal.App.2d 325, 333 [284 P.2d 94].)

Therefore, element 2 should not be given unless the court has determined that

dependent obligations are involved. If parol evidence is required and a dispute of

facts is presented, additional instructions on the disputed facts will be necessary.

(See City of Hope National Medical Center v. Genentech, Inc. (2008) 43 Cal.4th

375, 395 [75 Cal.Rptr.3d 333, 181 P.3d 142].)

Element 3 involves the second kind of condition precedent; an uncertain event that

must happen before contractual duties are triggered. Include the second option if

the plaintiff alleges that the defendant agreed to perform even though a condition

did not occur. For reasons that the occurrence of a condition may have been

excused, see the Restatement Second of Contracts, section 225, Comment b. See

also CACI No. 321, Existence of Condition Precedent Disputed, CACI No. 322,

Occurrence of Agreed Condition Precedent, and CACI No. 323, Waiver of

Condition Precedent.

Element 6 states the test for causation in a breach of contract action: whether the

breach was a substantial factor in causing the damages. (US Ecology, Inc. v. State

of California (2005) 129 Cal.App.4th 887, 909 [28 Cal.Rptr.3d 894].) In the

context of breach of contract, it has been said that the term “substantial factor” has

no precise definition, but is something that is more than a slight, trivial, negligible,

or theoretical factor in producing a particular result. (Haley v. Casa Del Rey

Homeowners Assn. (2007) 153 Cal.App.4th 863, 871–872 [63 Cal.Rptr.3d 514]; see

CACI No. 430, Causation—Substantial Factor, applicable to negligence actions.)

Equitable remedies are also available for breach. “As a general proposition, ‘[t]he

jury trial is a matter of right in a civil action at law, but not in equity.

[Citations.]’ ” (C & K Engineering Contractors v. Amber Steel Co., Inc. (1978) 23

Cal.3d 1, 8 [151 Cal.Rptr. 323, 587 P.2d 1136]; Selby Constructors v. McCarthy

(1979) 91 Cal.App.3d 517, 524 [154 Cal.Rptr. 164].) However, juries may render

advisory verdicts on these issues. (Raedeke v. Gibraltar Savings & Loan Assn.

(1974) 10 Cal.3d 665, 670–671 [111 Cal.Rptr. 693, 517 P.2d 1157].)

Sources and Authority

• Contract Defined. Civil Code section 1549.
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• “A contract is a voluntary and lawful agreement, by competent parties, for a

good consideration, to do or not to do a specified thing.” (Robinson v. Magee

(1858) 9 Cal. 81, 83.)

• “To prevail on a cause of action for breach of contract, the plaintiff must prove

(1) the contract, (2) the plaintiff’s performance of the contract or excuse for

nonperformance, (3) the defendant’s breach, and (4) the resulting damage to the

plaintiff.” (Richman v. Hartley (2014) 224 Cal.App.4th 1182, 1186 [169

Cal.Rptr.3d 475].)

• “Implicit in the element of damage is that the defendant’s breach caused the

plaintiff’s damage.” (Troyk v. Farmers Group, Inc. (2009) 171 Cal.App.4th

1305, 1352 [90 Cal.Rptr.3d 589], original italics.)

• “It is elementary a plaintiff suing for breach of contract must prove it has

performed all conditions on its part or that it was excused from performance.

Similarly, where defendant’s duty to perform under the contract is conditioned

on the happening of some event, the plaintiff must prove the event transpired.”

(Consolidated World Investments, Inc., v. Lido Preferred Ltd. (1992) 9

Cal.App.4th 373, 380 [11 Cal.Rptr.2d 524], internal citation omitted.)

• “When a party’s failure to perform a contractual obligation constitutes a

material breach of the contract, the other party may be discharged from its duty

to perform under the contract. Normally the question of whether a breach of an

obligation is a material breach, so as to excuse performance by the other party,

is a question of fact. Whether a partial breach of a contract is material depends

on ‘the importance or seriousness thereof and the probability of the injured

party getting substantial performance.’ ‘A material breach of one aspect of a

contract generally constitutes a material breach of the whole contract.’ ”

(Brown, supra, 192 Cal.App.4th at pp. 277–278, internal citations omitted.)

• “Whether breach of the agreement not to molest bars [plaintiff]’s recovery of

agreed support payments raises the question whether the two covenants are

dependent or independent. If the covenants are independent, breach of one does

not excuse performance of the other. (Verdier, supra, 133 Cal.App.2d at p. 334.)

• “The determination of whether a promise is an independent covenant, so that

breach of that promise by one party does not excuse performance by the other

party, is based on the intention of the parties as deduced from the agreement.

The trial court relied upon parol evidence to determine the content and

interpretation of the fee-sharing agreement between the parties. Accordingly,

that determination is a question of fact that must be upheld if based on

substantial evidence.” (Brown, supra, 192 Cal.App.4th at p. 279, internal

citation omitted.)

• “The wrongful, i.e., the unjustified or unexcused, failure to perform a contract is

a breach. Where the nonperformance is legally justified, or excused, there may

be a failure of consideration, but not a breach.” (1 Witkin, Summary of

California Law (10th ed. 2005) Contracts, § 847, original italics, internal

citations omitted.) “Ordinarily, a breach is the result of an intentional act, but

CACI No. 303

3

0003 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:09 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


negligent performance may also constitute a breach, giving rise to alternative

contract and tort actions.” (Ibid., original italics.)

• “b. Excuse. The non-occurrence of a condition of a duty is said to be ‘excused’

when the condition need no longer occur in order for performance of the duty

to become due. The non-occurrence of a condition may be excused on a variety

of grounds. It may be excused by a subsequent promise, even without

consideration, to perform the duty in spite of the non-occurrence of the

condition. See the treatment of ‘waiver’ in § 84, and the treatment of discharge

in §§ 273–85. It may be excused by acceptance of performance in spite of the

non-occurrence of the condition, or by rejection following its non-occurrence

accompanied by an inadequate statement of reasons. See §§ 246–48. It may be

excused by a repudiation of the conditional duty or by a manifestation of an

inability to perform it. See § 255; §§ 250–51. It may be excused by prevention

or hindrance of its occurrence through a breach of the duty of good faith and

fair dealing (§ 205). See § 239. And it may be excused by impracticability. See

§ 271. These and other grounds for excuse are dealt with in other chapters of

this Restatement. This Chapter deals only with one general ground, excuse to

avoid forfeiture. See § 229.” (Rest.2d of Contracts, § 225.)

• “ ‘ “Where a party’s breach by non-performance contributes materially to the

non-occurrence of a condition of one of his duties, the non-occurrence is

excused.” [Citation.]’ ” (Stephens & Stephens XII, LLC, supra, 231 Cal. App.

4th at p. 1144.)

• “ ‘Causation of damages in contract cases, as in tort cases, requires that the

damages be proximately caused by the defendant’s breach, and that their causal

occurrence be at least reasonably certain.’ A proximate cause of loss or damage

is something that is a substantial factor in bringing about that loss or damage.”

(U.S. Ecology, Inc., supra, 129 Cal.App.4th at p. 909, internal citations

omitted.)

• “An essential element of [breach of contract] claims is that a defendant’s

alleged misconduct was the cause in fact of the plaintiff’s damage. [¶ ] The

causation analysis involves two elements. ‘ “One is cause in fact. An act is a

cause in fact if it is a necessary antecedent of an event.” [Citation.]’ The second

element is proximate cause. ‘ “[P]roximate cause ‘is ordinarily concerned, not

with the fact of causation, but with the various considerations of policy that

limit an actor’s responsibility for the consequences of his conduct.’ ” ’ ”

(Tribeca Companies, LLC v. First American Title Ins. Co. (2015) 239

Cal.App.4th 1088, 1102–1103 [192 Cal.Rptr.3d 354], footnote and internal

citation omitted.)

• “Determining whether a defendant’s misconduct was the cause in fact of a

plaintiff’s injury involves essentially the same inquiry in both contract and tort

cases.” (Tribeca Companies, LLC, supra, 239 Cal.App.4th at p. 1103.)

Secondary Sources

1 Witkin, Summary of California Law (10th ed. 2005) Contracts, § 847
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13 California Forms of Pleading and Practice, Ch. 140, Contracts, § 140.50
(Matthew Bender)

5 California Points and Authorities, Ch. 50, Contracts, § 50.10 et seq. (Matthew
Bender)

2 Matthew Bender Practice Guide: California Contract Litigation, Ch. 22, Suing or
Defending Action for Breach of Contract, 22.03–22.50
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351. Special Damages

[Name of plaintiff] [also] claims damages for [identify special damages].

To recover for this harm, [name of plaintiff] must prove that when the
parties made the contract, [name of defendant] knew or reasonably
should have known of the special circumstances leading to the harm.

New September 2003

Directions for Use

Before giving this instruction, the judge should determine whether a particular item

of damage qualifies as “special.”

Sources and Authority

• Measure of Contract Damages. Civil Code section 3300.

• “ ‘Unlike general damages, special damages are those losses that do not arise

directly and inevitably from any similar breach of any similar agreement.

Instead, they are secondary or derivative losses arising from circumstances that

are particular to the contract or to the parties. Special damages are recoverable

if the special or particular circumstances from which they arise were actually

communicated to or known by the breaching party (a subjective test) or were

matters of which the breaching party should have been aware at the time of

contracting (an objective test). [Citations.] Special damages “will not be

presumed from the mere breach” but represent loss that ‘occurred by reason of

injuries following from’ the breach.’ ” (Schellinger Brothers v. Cotter (2016) 2

Cal.App.5th 984, 1010 [207 Cal.Rptr.3d 82].)

• “Special damages must fall within the rule of Hadley v. Baxendale, . . . that is,

they must reasonably be supposed to have been contemplated or foreseeable by

the parties when making the contract as the probable result of a breach.”

(Sabraw v. Kaplan (1962) 211 Cal.App.2d 224, 227 [27 Cal.Rptr. 81], internal

citations omitted.)

• “Parties may voluntarily assume the risk of liability for unusual losses, but to

do so they must be told, at the time the contract is made, of any special harm

likely to result from a breach [citations]. Alternatively, the nature of the contract

or the circumstances in which it is made may compel the inference that the

defendant should have contemplated the fact that such a loss would be ‘the

probable result’ of the defendant’s breach. [Citation.] Not recoverable as special

damages are those ‘beyond the expectations of the parties.’ [Citation.] Special

damages for breach of contract are limited to losses that were either actually

foreseen [citation] or were ‘reasonably foreseeable’ when the contract was

formed.” (Ash v. North American Title Co. (2014) 223 Cal.App.4th 1258,

1269–1270 [168 Cal.Rptr.3d 499].)
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• “When reference is made to the terms of the contract alone, there is ordinarily

little difficulty in determining what damages arise from its breach in the usual

course of things, and the parties will be presumed to have contemplated such

damages only. But where it is claimed the circumstances show that a special

purpose was intended to be accomplished by one of the parties (a failure to

accomplish which by means of the contract would cause him greater damage

than would ordinarily follow from a breach by the other party), and such

purpose was known to the other party, the facts showing the special purpose

and the knowledge of the other party must be averred. This rule has frequently

been applied to the breach of a contract for the sale of goods to be delivered at

a certain time. In such cases the general rule of damages is fixed by reference

to the market value of the goods at the time they were to have been delivered,

because in the usual course of events the purchaser could have supplied himself

with like commodities at the market price. And if special circumstances existed

entitling the purchaser to greater damages for the defeat of a special purpose

known to the contracting parties (as, for example, if the purchaser had already

contracted to furnish the goods at a profit, and they could not be obtained in the

market), such circumstances must be stated in the declaration with the facts

which, under the circumstances, enhanced the injury.” (Mitchell v. Clarke

(1886) 71 Cal. 163, 164–165 [11 P. 882], internal citation omitted.)

• “[I]f special circumstances caused some unusual injury, special damages are not

recoverable therefor unless the circumstances were known or should have been

known to the breaching party at the time he entered into the contract. The

requirement of knowledge or notice as a prerequisite to the recovery of special

damages is based on the theory that a party does not and cannot assume

limitless responsibility for all consequences of a breach, and that at the time of

contracting he must be advised of the facts concerning special harm which

might result therefrom, in order that he may determine whether or not to accept

the risk of contracting.” (Brandon & Tibbs v. George Kevorkian Accountancy

Corp. (1990) 226 Cal.App.3d 442, 455 [277 Cal.Rptr. 40], internal citations

omitted.)

• “Contract damages must be clearly ascertainable in both nature and origin. A

contracting party cannot be required to assume limitless responsibility for all

consequences of a breach and must be advised of any special harm that might

result in order to determine whether or not to accept the risk of contracting.”

(Erlich v. Menezes (1999) 21 Cal.4th 543, 560 [87 Cal.Rptr.2d 886, 981 P.2d

978], internal citations omitted.)

• “ ‘[F]oreseeability is to be determined as of the time of the making of the

contract’; ‘what must be foreseeable is only that the loss would result if the

breach occurred’; ‘it is foreseeability only by the party in breach that is

determinative’; ‘foreseeability has an objective character’; and ‘the loss need

only have been foreseeable as a probable, as opposed to a necessary or certain,

result of the breach.’ ” (Ash, supra, 223 Cal.App.4th at p. 1270.)

Secondary Sources
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1 Witkin, Summary of California Law (10th ed. 2005) Contracts, § 871

15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.13
(Matthew Bender)

6 California Points and Authorities, Ch. 65, Damages: Contract, § 65.61 et seq.
(Matthew Bender)

1 Matthew Bender Practice Guide: California Contract Litigation, Ch. 7, Seeking or
Opposing Damages in Contract Actions, 7.04[6], 7.08[3]
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356. Buyer’s Damages for Breach of Contract for Sale of Real
Property (Civ. Code, § 3306)

To recover damages for the breach of a contract to sell real property,
[name of plaintiff] must prove:

1. The difference between the fair market value of the property on
the date of the breach and the contract price;

2. The amount of any payment made by [name of plaintiff] toward
the purchase;

3. The amount of any reasonable expenses for examining title and
preparing documents for the sale;

4. The amount of any reasonable expenses in preparing to occupy
the property; and

5. [Insert item(s) of claimed consequential damages].

New September 2003

Directions for Use

Read this instruction in conjunction with CACI No. 350, Introduction to Contract

Damages. If the appropriate rate of interest is in dispute, the jury should be

instructed to determine the rate. Otherwise, the judge should calculate the interest

and add the appropriate amount of interest to the verdict.

For a definition of “fair market value,” see CACI No. 3501, “Fair Market Value”

Explained.

Sources and Authority

• Damages for Breach of Contract to Convey Real Property. Civil Code section

3306.

• Interest on Contract Damages. Civil Code section 3289

• “ ‘The rules of damages for a breach of a contract to sell or buy real property

are special and unique. To the extent that the measure of compensatory damages

available to a buyer or seller of real property for a breach of a contract are

different from the general measure of compensatory damages for a breach of

contract, the special provisions for damages for a breach of a real property sales

contract prevail.’ ” (Greenwich S.F., LLC v. Wong (2010) 190 Cal.App.4th 739,

751 [118 Cal.Rptr.3d 531].)

• “A simple reading of the statute discloses that by its explicit terms it is

adaptable only to a failure to convey, and not to a delay in conveying.”

(Christensen v. Slawter (1959) 173 Cal.App.2d 325, 330 [343 P.2d 341].)

• “This court itself has recently described section 3306 as providing for ‘loss-of-
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bargain damages’ measured by the difference between the contract price and the

fair market value on the date of the breach.” (Reese v. Wong (2001) 93

Cal.App.4th 51, 56 [112 Cal.Rptr.2d 669], internal citation omitted.)

• “It is settled that when a seller of real property fails or refuses to convey, a

buyer who has made advance payments toward the purchase price may recover

interest on those payments as damages for breach of contract. This rule is not

limited to sales of real property; it applies to sales in general.” (Al-Husry v.

Nilsen Farms Mini-Market, Inc. (1994) 25 Cal.App.4th 641, 648 [31

Cal.Rptr.2d 28], internal citations omitted.)

• Section 3306 does not ordinarily apply to breach of an unexercised option to

buy property. (Schmidt v. Beckelman (1960) 187 Cal.App.2d 462, 470–471 [9

Cal.Rptr. 736].)

• “ ‘Generally, [consequential] damages are those which, in view of all facts

known by the parties at the time of the making of the contract, may reasonably

be supposed to have been considered as a likely consequence of a breach in the

ordinary course of events. This provision would conform the measure of

damages in real property conveyance breaches to the general contract measure

of damages which is specified in Civil Code 3300: “. . . all the detriment

proximately caused (by the breach), or which, in the ordinary course of things,

would be likely to result therefrom.” ’ ” (Stevens Group Fund IV v. Sobrato

Development Co. (1991) 1 Cal.App.4th 886, 892 [2 Cal.Rptr.2d 460], quoting

the Assembly Committee on Judiciary.)

• “Moreover, in none of the foregoing cases does it appear that the buyer

demonstrated the existence of the other requisites for an award of consequential

or special damages, i.e., that the seller knew of the buyer’s purpose in

purchasing the property and that the anticipated profits were proved with

reasonable certainty as to their occurrence and amount.” (Greenwich S.F., LLC,

supra, 190 Cal.App.4th at p. 757.)

• “The plain language of section 3306, adding consequential damages to the

general damages and other specified damages recoverable for breach of a

contract to convey real property, the legislative history of the 1983 amendment

acknowledging that the addition of consequential damages would conform the

measure of damages to the general contract measure of damages, and the

generally accepted inclusion of lost profits as a component of consequential or

special damages in other breach of contract contexts and by other states in the

context of breach of contracts to convey real property, taken together, persuade

us that lost profits may be awarded as part of consequential damages under

section 3306 upon a proper showing.” (Greenwich S.F., LLC, supra, 190

Cal.App.4th at p. 758, internal citations omitted.)

• “Rents received from the lease of the property in this case are not properly an

item of consequential damages. Here, plaintiff introduced evidence as to the fair

market value of the property which included these profits. To allow these as

consequential damages under these circumstances would have permitted a
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double recovery for plaintiff.” (Stevens Group Fund IV, supra, 1 Cal.App.4th at

p. 892.)

• “[T]he phrase ‘to enter upon the land’ refers to the taking of possession rather

than the use of the property.” (Schellinger Brothers v. Cotter (2016) 2

Cal.App.5th 984, 1011 [207 Cal.Rptr.3d 82].)

• “We think the phrase ‘and interest’ should continue to be read as referring to

the generally applicable provisions of [Civil Code] section 3287 regarding

prejudgment interest. As amended in 1967, subdivision (a) of section 3287

establishes a right to recover prejudgment interest on damages ‘capable of being

made certain by calculation’ and subdivision (b) gives the court general

discretionary authority to award prejudgment interest where damages are ‘based

upon a cause of action in contract . . ..’ The discretionary authority conferred

by subdivision (b) will ordinarily apply to loss-of-bargain damages measured by

the contract price/market value differential.” (Rifkin v. Achermann (1996) 43

Cal.App.4th 391, 397 [50 Cal.Rptr.2d 661].)

Secondary Sources

1 Witkin, Summary of California Law (10th ed. 2005) Contracts, §§ 898–900

California Real Property Remedies Practice (Cont.Ed.Bar 1980; 1999 supp.) Breach
of Seller-Buyer Agreements, §§ 4.11–4.14

Greenwald & Asimow, California Practice Guide: Real Property Transactions, Ch.
11-D, Buyer’s Remedies Upon Seller’s Breach—Damages And Specific
Performance, ¶ 11:184 (The Rutter Group)

50 California Forms of Pleading and Practice, Ch. 569, Vendor and Purchaser,
§ 569.22 (Matthew Bender)

9 California Legal Forms, Ch. 23, Real Property Sales Agreements, § 23.12 et seq.
(Matthew Bender)

1 Matthew Bender Practice Guide: California Contract Litigation, Ch. 7, Seeking or
Opposing Damages in Contract Actions, 7.04[7][f]

1 Matthew Bender Practice Guide: California Contract Litigation, Ch. 8, Seeking or
Opposing Equitable Remedies in Contract Actions, 8.37, 8.58
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361. Reliance Damages

If you decide that [name of defendant] breached the contract, [name of
plaintiff] may recover the reasonable amount of money that [he/she/it]
spent in preparing for contract performance. These amounts are called
“reliance damages.” [Name of plaintiff] must prove the amount that [he/
she/it] was induced to spend in reliance on the contract.

If [name of plaintiff] proves reliance damages, [name of defendant] may
avoid paying [some/ [or] all] of those damages by proving [include one
or both of the following]:

[1. That [some/ [or] all] of the money that [name of plaintiff] spent in
reliance was unnecessary;]

[1. [or]

[2. That [name of plaintiff] would have suffered a loss even if [name
of defendant] had fully performed [his/her/its] obligations under
the contract].

New December 2015

Sources and Authority

• “One proper ‘measure of damages for breach of contract is the amount

expended [by the nonbreaching party] on the faith of the contract.’ ” (Agam v.

Gavra (2015) 236 Cal.App.4th 91, 105 [186 Cal.Rptr.3d 295].)

• “Where, without fault on his part, one party to a contract who is willing to

perform it is prevented from doing so by the other party, the primary measure

of damages is the amount of his loss, which may consist of his reasonable

outlay or expenditure toward performance, and the anticipated profits which he

would have derived from performance.” (Buxbom v. Smith (1944) 23 Cal.2d

535, 541 [145 P.2d 305].)

• “This measure of damages often is referred to as ‘reliance damages.’ It has been

held to apply where, as here, ‘one party to an established business association

fails and refuses to carry out the terms of the agreement, and thereby deprives

the other party of the opportunity to make good in the business . . . .’ ” (Agam,

supra, 236 Cal.App.4th at p. 105, internal citations omitted.)

• “The lost earnings found by the jury constituted harm flowing not from the

breach of any contract but from plaintiff’s entry into the contract in the

expectation of receiving the promised options. Such ‘reliance’ damages may

sometimes be recovered on a contract claim ‘[a]s an alternative’ to expectation

damages.” (Ryan v. Crown Castle NG Networks, Inc. (2016) 6 Cal.App.5th 775,

788 [211 Cal.Rptr.3d 743], original italics.)

• “[I]n the context of reliance damages, the plaintiff bears the burden to establish
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the amount he or she expended in reliance on the contract. The burden then

shifts to the defendant to show (1) the amount of plaintiff’s expenses that were

unnecessary and/or (2) how much the plaintiff would have lost had the

defendant fully performed (i.e., absent the breach). The plaintiff’s recovery must

be reduced by those amounts.” (Agam, supra, 236 Cal.App.4th at p. 107,

internal citation omitted.)

• “Concerning reliance damages, Restatement [Second of Contracts] section 349

provides as follows: ‘As an alternative to the measure of damages stated in

[Restatement section] 347, the injured party has a right to damages based on his

reliance interest, including expenditures made in preparation for performance or

in performance, less any loss that the party in breach can prove with

reasonable certainty the injured party would have suffered had the contract

been performed.’ ” (US Ecology, Inc. v. State of California (2005) 129

Cal.App.4th 887, 907 [28 Cal.Rptr.3d 894], original italics.)

Secondary Sources

1 Witkin, Summary of California Law (10th ed. 2010) Contracts, § 869 et seq.

15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.79
(Matthew Bender)

6 California Points and Authorities, Ch. 65, Damages: Contract, § 65.21 et seq.
(Matthew Bender)

Matthew Bender Practice Guide: California Contract Litigation, Ch. 7, Seeking or
Opposing Damages in Contract Actions, 7.15
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425. “Gross Negligence” Explained

Gross negligence is the lack of any care or an extreme departure from
what a reasonably careful person would do in the same situation to
prevent harm to oneself or to others.

A person can be grossly negligent by acting or by failing to act.

New April 2008; Revised December 2015

Directions for Use

Give this instruction if a particular statute that is at issue in the case creates a

distinction based on a standard of gross negligence. (See, e.g., Gov. Code,

§ 831.7(c)(1)(E) [immunity for public entity or employee to liability to participant

in or spectator to hazardous recreational activity does not apply if act of gross

negligence is proximate cause of injury].) Courts generally resort to this definition

if gross negligence is at issue under a statute. (See, e.g., Wood v. County of San

Joaquin (2003) 111 Cal.App.4th 960, 971 [4 Cal.Rptr.3d 340].)

Give this instruction with CACI No. 400, Negligence—Essential Factual Elements,

but modify that instruction to refer to gross negligence.

This instruction may also be given if case law has created a distinction between

gross and ordinary negligence. For example, under the doctrine of express

assumption of risk, a signed waiver of liability may release liability for ordinary

negligence only, not for gross negligence. (See City of Santa Barbara v. Superior

Court (2007) 41 Cal.4th 747, 777 [62 Cal.Rptr.3d 527, 161 P.3d 1095]; see also

CACI No. 451, Affırmative Defense—Contractual Assumption of Risk.) Once the

defendant establishes the validity and applicability of the release, the plaintiff must

prove gross negligence by a preponderance of the evidence. (Eriksson v. Nunnink

(2015) 233 Cal.App.4th 708, 732, 734 [183 Cal.Rptr.3d 234].) A lack of gross

negligence can be found as a matter of law if the plaintiff’s showing is insufficient

to suggest a triable issue of fact. (See Grebing v. 24 Hour Fitness USA, Inc. (2015)

234 Cal.App.4th 631, 638–639 [184 Cal.Rptr.3d 155]; cf. Jimenez v. 24 Hour

Fitness USA, Inc. (2015) 237 Cal.App.4th 546, 555 [188 Cal.Rptr.3d 228] [whether

conduct constitutes gross negligence is generally a question of fact, depending on

the nature of the act and the surrounding circumstances shown by the evidence].)

Sources and Authority

• “ ‘Gross negligence’ long has been defined in California and other jurisdictions

as either a ‘ “ ‘want of even scant care’ ” ’ or ‘ “ ‘an extreme departure from the

ordinary standard of conduct.’ ” ’ ” (City of Santa Barbara, supra, 41 Cal.4th at

p. 754, internal citations omitted.)

• “By contrast, ‘wanton’ or ‘reckless’ misconduct (or ‘ “willful and wanton

negligence” ’) describes conduct by a person who may have no intent to cause
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harm, but who intentionally performs an act so unreasonable and dangerous that

he or she knows or should know it is highly probable that harm will result.”

(City of Santa Barbara, supra, 41 Cal.4th at p. 754, fn. 4, internal citations

omitted.)

• “California does not recognize a distinct cause of action for ‘gross negligence’

independent of a statutory basis.” (Eriksson v. Nunnink (2011) 191 Cal.App.4th

826, 856 [120 Cal.Rptr.3d 90].)

• “Gross negligence is pleaded by alleging the traditional elements of negligence:

duty, breach, causation, and damages. However, to set forth a claim for ‘gross

negligence’ the plaintiff must allege extreme conduct on the part of the

defendant.” (Rosencrans v. Dover Images, Ltd. (2011) 192 Cal.App.4th 1072,

1082 [122 Cal.Rptr.3d 22], internal citation omitted.)

• “The theory that there are degrees of negligence has been generally criticized

by legal writers, but a distinction has been made in this state between ordinary

and gross negligence. Gross negligence has been said to mean the want of even

scant care or an extreme departure from the ordinary standard of conduct.” (Van

Meter v. Bent Constr. Co. (1956) 46 Cal.2d 588, 594 [297 P.2d 644], internal

citation omitted.)

• “Numerous California cases have discussed the doctrine of gross negligence.

Invariably these cases have turned upon an interpretation of a statute which has

used the words ‘gross negligence’ in the text.” (Cont’l Ins. Co. v. Am. Prot.

Indus. (1987) 197 Cal.App.3d 322, 329 [242 Cal.Rptr. 784].)

• “[I]n cases involving a waiver of liability for future negligence, courts have

held that conduct that substantially or unreasonably increased the inherent risk

of an activity or actively concealed a known risk could amount to gross

negligence, which would not be barred by a release agreement. Evidence of

conduct that evinces an extreme departure from manufacturer’s safety directions

or an industry standard also could demonstrate gross negligence. Conversely,

conduct demonstrating the failure to guard against, or warn of, a dangerous

condition typically does not rise to the level of gross negligence.” (Anderson v.

Fitness Internat., LLC (2016) 4 Cal.App.5th 867, 881 [208 Cal.Rptr.3d 792],

internal citations omitted.)

• “[P]ublic policy generally precludes enforcement of an agreement that would

remove an obligation to adhere to even a minimal standard of care. Applying

that general rule here, we hold that an agreement purporting to release liability

for future gross negligence committed against a developmentally disabled child

who participates in a recreational camp designed for the needs of such children

violates public policy and is unenforceable.” (City of Santa Barbara, supra, 41

Cal.4th at p. 777, original italics.)

• “ ‘Prosser on Torts (1941) page 260, also cited by the Van Meter court for its

definition of gross negligence, reads as follows: “Gross Negligence. This is very

great negligence, or the want of even scant care. It has been described as a

failure to exercise even that care which a careless person would use. Many
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courts, dissatisfied with a term so devoid of all real content, have interpreted it

as requiring wilful misconduct, or recklessness, or such utter lack of all care as

will be evidence of either—sometimes on the ground that this must have been

the purpose of the legislature. But most courts have considered that ‘gross

negligence’ falls short of a reckless disregard of consequences, and differs from

ordinary negligence only in degree, and not in kind. So far as it has any

accepted meaning, it is merely an extreme departure from the ordinary standard

of care.” ’ ” (Decker v. City of Imperial Beach (1989) 209 Cal.App.3d 349, 358

[257 Cal.Rptr. 356], original italics, internal citations omitted.)

• “Generally it is a triable issue of fact whether there has been such a lack of

care as to constitute gross negligence [citation] but not always.” (Chavez v. 24

Hour Fitness USA, Inc. (2015) 238 Cal.App.4th 632, 640 [189 Cal.Rptr.3d

449].)

• “The Legislature has enacted numerous statutes . . . which provide immunity to

persons providing emergency assistance except when there is gross negligence.

(See Bus. & Prof. Code, § 2727.5 [immunity for licensed nurse who in good

faith renders emergency care at the scene of an emergency occurring outside the

place and course of nurse’s employment unless the nurse is grossly negligent];

Bus. & Prof. Code, § 2395.5 [immunity for a licensed physician who serves

on-call in a hospital emergency room who in good faith renders emergency

obstetrical services unless the physician was grossly negligent, reckless, or

committed willful misconduct]; Bus. & Prof. Code, § 2398 [immunity for

licensed physician who in good faith and without compensation renders

voluntary emergency medical assistance to a participant in a community college

or high school athletic event for an injury suffered in the course of that event

unless the physician was grossly negligent]; Bus. & Prof. Code, § 3706

[immunity for certified respiratory therapist who in good faith renders

emergency care at the scene of an emergency occurring outside the place and

course of employment unless the respiratory therapist was grossly negligent];

Bus. & Prof. Code, § 4840.6 [immunity for a registered animal health

technician who in good faith renders emergency animal health care at the scene

of an emergency unless the animal health technician was grossly negligent];

Civ. Code, § 1714.2 [immunity to a person who has completed a basic

cardiopulmonary resuscitation course for cardiopulmonary resuscitation and

emergency cardiac care who in good faith renders emergency cardiopulmonary

resuscitation at the scene of an emergency unless the individual was grossly

negligent]; Health & Saf. Code, § 1799.105 [immunity for poison control center

personnel who in good faith provide emergency information and advice unless

they are grossly negligent]; Health & Saf. Code, § 1799.106 [immunity for a

firefighter, police officer or other law enforcement officer who in good faith

renders emergency medical services at the scene of an emergency unless the

officer was grossly negligent]; Health & Saf. Code, § 1799.107 [immunity for

public entity and emergency rescue personnel acting in good faith within the
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scope of their employment unless they were grossly negligent].)” (Decker,

supra, 209 Cal.App.3d at pp. 356–357.)

• “The jury here was instructed: ‘It is the duty of one who undertakes to perform

the services of a police officer or paramedic to have the knowledge and skills

ordinarily possessed and to exercise the care and skill ordinarily used in like

cases by police officers or paramedics in the same or similar locality and under

similar circumstances. A failure to perform such duty is negligence. [para.] The

standard to be applied in this case is gross negligence. The term gross

negligence means the failure to provide even scant care or an extreme departure

from the ordinary standard of conduct.’ ” (Wright v. City of L.A. (1990) 219

Cal.App.3d 318, 343 [268 Cal.Rptr. 309] [construing “gross negligence” under

Health & Saf. Code, § 1799.106, which provides that a police officer or

paramedic who renders emergency medical services at the scene of an

emergency shall only be liable in civil damages for acts or omissions performed

in a grossly negligent manner or not performed in good faith].)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, § 278

Advising and Defending Corporate Directors and Officers (Cont.Ed.Bar) § 3.13

1 Levy et al., California Torts, Ch. 1, General Principles of Liability, § 1.01
(Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, §§ 380.10,
380.171 (Matthew Bender)
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429. Negligent Sexual Transmission of Disease

[Name of plaintiff] claims that [name of defendant] sexually transmitted
[specify sexually transmitted disease, e.g., HIV] to [him/her]. [Name of
defendant] may be negligent for this transmission if [name of plaintiff]
proves that [name of defendant] knew, or had reason to know, that [he/
she] was infected with [e.g., HIV].

New May 2017

Directions for Use

This instruction should be given with CACI No. 400, Negligence—Essential

Factual Elements. In a claim for negligent transmission of a sexually

communicable disease, the elements of negligence, duty, breach, and causation of

harm must be proved. (John B. v. Superior Court (2006) 38 Cal.4th 1177, 1188 [45

Cal.Rptr.3d 316, 137 P.3d 153].)

One has a duty to avoid transmission if he or she should have known that he or she

was infected with the disease (constructive knowledge). (John B., supra, 38 Cal.4th

at pp. 1190–1191.) While the existence of a duty is a question of law for the court,

what a person should have known is a question of fact.

It must be noted that in John B., the court limited its holding on constructive

knowledge to the facts of the case before it, which involved a couple who were

engaged and subsequently married; a defendant who was alleged to have falsely

represented himself as monogamous and disease-free, and who insisted the couple

stop using condoms; and a plaintiff who agreed to stop using condoms in reliance

on those allegedly false representations. The court did not consider the existence or

scope of a duty for persons whose relationship did not extend beyond the sexual

encounter itself, whose relationship did not contemplate sexual exclusivity, who had

not represented themselves as disease-free, or who had not insisted on having sex

without condoms. (John B., supra, 38 Cal.4th at p. 1193.) Therefore, this

instruction may not be appropriate on facts that were expressly reserved in John B.

Sources and Authority

• “[A] person who unknowingly contracts a sexually transmitted disease such as

herpes may maintain an action for damages against one who either negligently

or through deceit infects her with the disease.” (Doe v. Roe (1990) 218

Cal.App.3d 1538, 1543 [267 Cal.Rptr. 564].)

• “[T]o be stricken with disease through another’s negligence is in legal

contemplation as it often is in the seriousness of consequences, no different

from being struck with an automobile through another’s negligence.” (John B.,

supra, 38 Cal.4th at p. 1188, original italics.)

• “Because ‘ “[a]ll persons are required to use ordinary care to prevent others
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being injured as a result of their conduct” ’, this court has repeatedly recognized

a cause of action for negligence not only against those who have actual

knowledge of unreasonable danger, but also against those who have constructive

knowledge of it.” (John B., supra, 38 Cal.4th at p. 1190, internal citation

omitted.)

• “ ‘[C]onstructive knowledge,’ which means knowledge ‘that one using

reasonable care or diligence should have, and therefore is attributed by law to a

given person’, encompasses a variety of mental states, ranging from one who is

deliberately indifferent in the face of an unjustifiably high risk of harm to one

who merely should know of a dangerous condition. (John B., supra, 38 Cal.4th

at pp. 1190–1191, internal citations omitted.)

• “[T]he tort of negligent transmission of HIV does not depend solely on actual

knowledge of HIV infection and would extend at least to those situations where

the actor, under the totality of the circumstances, has reason to know of the

infection. Under the reason-to-know standard, ‘the actor has information from

which a person of reasonable intelligence or of the superior intelligence of the

actor would infer that the fact in question exists, or that such person would

govern his conduct upon the assumption that such fact exists.’ In other words,

‘the actor has knowledge of facts from which a reasonable man of ordinary

intelligence or one of the superior intelligence of the actor would either infer

the existence of the fact in question or would regard its existence as so highly

probable that his conduct would be predicated upon the assumption that the fact

did exist.’ ” (John B., supra, 38 Cal.4th at p. 1191, internal citations omitted.)

• “[W]e are mindful that our precedents direct us to consider whether a duty of

care exists ‘ “on a case-by-case basis.” ’ Accordingly, our conclusion that a

claim of negligent transmission of HIV lies against those who know or at least

have reason to know of the disease must be understood in the context of the

allegations in this case, which involves a couple who were engaged and

subsequently married; a defendant who falsely represented himself as

monogamous and disease-free and insisted the couple stop using condoms; and

a plaintiff who agreed to stop using condoms in reliance on those false

representations. We need not consider the existence or scope of a duty for

persons whose relationship does not extend beyond the sexual encounter itself,

whose relationship does not contemplate sexual exclusivity, who have not

represented themselves as disease-free, or who have not insisted on having sex

without condoms.” (John B., supra, 38 Cal.4th at p. 1193.)

Secondary Sources

9 Witkin, Summary of California Law (10th ed. 2005) Torts, § 912

1 Levy et al., California Torts, Ch. 1, Negligence: Duty and Breach, § 1.13
(Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.32[2]
(Matthew Bender)
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16 California Points and Authorities, Ch. 165, Negligence, § 165.170 (Matthew
Bender)
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432. Affirmative Defense—Causation: Third-Party Conduct as

Superseding Cause

[Name of defendant] claims that [he/she/it] is not responsible for [name of

plaintiff]’s harm because of the later misconduct of [insert name of third

party]. To avoid legal responsibility for the harm, [name of defendant]

must prove all of the following:

1. That [name of third party]’s conduct occurred after the conduct

of [name of defendant];

2. That a reasonable person would consider [name of third party]’s

conduct a highly unusual or an extraordinary response to the

situation;

3. That [name of defendant] did not know and had no reason to

expect that [name of third party] would act in a

[negligent/wrongful] manner; and

4. That the kind of harm resulting from [name of third party]’s

conduct was different from the kind of harm that could have

been reasonably expected from [name of defendant]’s conduct.

New September 2003; Revised June 2011, December 2011

Directions for Use

A superseding cause instruction should be given if the issue is raised by the

evidence. (See Paverud v. Niagara Machine and Tool Works (1987) 189

Cal.App.3d 858, 863 [234 Cal.Rptr. 585]; disapproved in Soule v. General Motors

Corp. (1994) 8 Cal. 4th 548, 574, 580 [34 Cal.Rptr.2d 607, 882 P.2d. 298] [there is

no rule of automatic reversal or inherent prejudice applicable to any category of

civil instructional error].) The issue of superseding cause should be addressed

directly in a specific instruction. (See Self v. General Motors Corp. (1974) 42

Cal.App.3d 1, 10 [116 Cal.Rptr. 575]; disapproved in Soule, supra, 8 Cal. 4th at p.

580.)

Superseding cause is an affirmative defense that must be proved by the defendant.

(Maupin v. Widling (1987) 192 Cal.App.3d 568, 578 [237 Cal.Rptr. 521].)

Therefore, the elements of this instruction are phrased in the affirmative and require

the defendant to prove that they are all present in order to establish superseding

cause. (See Martinez v. Vintage Petroleum (1998) 68 Cal.App.4th 695, 702 [80

Cal.Rptr.2d 449].)

If, as a matter of law, a party is liable for subsequent negligence, as in subsequent

medical negligence, this instruction should not be given.
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Sources and Authority

• “ ‘It is well established . . . that one’s general duty to exercise due care

includes the duty not to place another person in a situation in which the other

person is exposed to an unreasonable risk of harm through the reasonably

foreseeable conduct (including the reasonably foreseeable negligent conduct) of

a third person.’ In determining whether one has a duty to prevent injury that is

the result of third party conduct, the touchstone of the analysis is the

foreseeability of that intervening conduct.” (Kesner v. Superior Court (2016) 1

Cal.5th 1132, 1148 [210 Cal.Rptr.3d 283, 384 P.3d 283], internal citation

omitted.)

• “This issue is concerned with whether or not, assuming that a defendant was

negligent and that his negligence was an actual cause of the plaintiff’s injury,

the defendant should be held responsible for the plaintiff’s injury where the

injury was brought about by a later cause of independent origin. This question,

in turn, revolves around a determination of whether the later cause of

independent origin, commonly referred to as an intervening cause, was

foreseeable by the defendant or, if not foreseeable, whether it caused injury of a

type which was foreseeable. If either of these questions is answered in the

affirmative, then the defendant is not relieved from liability towards the

plaintiff; if, however, it is determined that the intervening cause was not

foreseeable and that the results which it caused were not foreseeable, then the

intervening cause becomes a supervening cause and the defendant is relieved

from liability for the plaintiff’s injuries.” (Akins v. County of Sonoma (1967) 67

Cal.2d 185, 199 [60 Cal.Rptr. 499, 430 P.2d 57].)

• “ ‘A superseding cause is an act of a third person or other force which by its

intervention prevents the actor from being liable for harm to another which his

antecedent negligence is a substantial factor in bringing about.’ If the cause is

superseding, it relieves the actor from liability whether or not that person’s

negligence was a substantial factor in bringing about the harm.” (Brewer v.

Teano (1995) 40 Cal.App.4th 1024, 1031 [47 Cal.Rptr.2d 348], internal citation

omitted; see Restatement 2d of Torts, § 440.)

• “The rules set forth in sections 442–453 of the Restatement of Torts for

determining whether an intervening act of a third person constitutes a

superseding cause which prevents antecedent negligence of the defendant from

being a proximate cause of the harm complained of have been accepted in

California. Under these rules the fact that an intervening act of a third person is

done in a negligent manner does not make it a superseding cause if a

reasonable man knowing the situation existing when the act of the third person

is done would not regard it as highly extraordinary that the third person so

acted or the act is a normal response to a situation created by the defendant’s

conduct and the manner in which the intervening act is done is not

extraordinarily negligent.” (Stewart v. Cox (1961) 55 Cal.2d 857, 864 [13

Cal.Rptr. 521, 362 P.2d 345], internal citations omitted.)

• “This test is but another way of saying that foreseeable intervening ordinary
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negligence will not supersede but such negligence, if ‘highly extraordinary,’ will

supersede. [¶ ] ‘[T]he fact that an intervening act of a third person is done in a

negligent manner does not make it a superseding cause if . . . the act is a

normal response to a situation created by the defendant’s conduct and the

manner in which the intervening act is done is not extraordinarily

negligent. . . . ’ This test is but another way of saying a normal, but negligent,

intervening response will not supersede but an extraordinarily negligent

response will supersede.” (Martinez, supra, 68 Cal.App.4th at p. 701 [holding

that highly extraordinary negligence or extraordinarily negligent response

obviates need to prove unforeseeable risk of harm].)

• “Intervening negligence cuts off liability, and becomes known as a superseding

cause, if ‘ “it is determined that the intervening cause was not foreseeable and

that the results which it caused were not foreseeable . . . .” ’ ” (Martinez, supra,

68 Cal.App.4th at pp. 700–701, original italics.)

• “ ‘[T]he defense of “superseding cause[]” . . . absolves [the original] tortfeasor,

even though his conduct was a substantial contributing factor, when an

independent event [subsequently] intervenes in the chain of causation,

producing harm of a kind and degree so far beyond the risk the original

tortfeasor should have foreseen that the law deems it unfair to hold him

responsible.’ . . . [¶ ] To determine whether an independent intervening act was

reasonably foreseeable, we look to the act and the nature of the harm suffered.

To qualify as a superseding cause so as to relieve the defendant from liability

for the plaintiff’s injuries, both the intervening act and the results of that act

must not be foreseeable. Significantly, ‘what is required to be foreseeable is the

general character of the event or harm . . . not its precise nature or manner of

occurrence.’ ” (Chanda v. Federal Home Loans Corp. (2013) 215 Cal.App.4th

746, 755–756 [155 Cal.Rptr.3d 693], original italics, internal citations omitted.)

• “ ‘Third party negligence which is the immediate cause of an injury may be

viewed as a superseding cause when it is so highly extraordinary as to be

unforeseeable. . . . “The foreseeability required is of the risk of harm, not of

the particular intervening act. In other words, the defendant may be liable if his

conduct was ‘a substantial factor’ in bringing about the harm, though he neither

foresaw nor should have foreseen the extent of the harm or the manner in

which it occurred.” . . . It must appear that the intervening act has produced

“harm of a kind and degree so far beyond the risk the original tortfeasor should

have foreseen that the law deems it unfair to hold him responsible.” . . . [¶ ]

. . . [F]oreseeability is a question for the jury unless undisputed facts leave no

room for a reasonable difference of opinion. . . . Thus, the issue of superseding

cause is generally one of fact. . . .’ ” (Lawson v. Safeway Inc. (2010) 191

Cal.App.4th 400, 417 [119 Cal.Rptr.3d 366].)

• “The intervening negligence (or even recklessness) of a third party will not be

considered a superseding cause if it is a ‘normal response to a situation created

by the defendant’s conduct’ and is therefore ‘ “. . . within the scope of the

reasons [for] imposing the duty upon [the defendant] to refrain from negligent
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conduct” ’ in the first place.” (Pedeferri v. Seidner Enterprises (2013) 216

Cal.App.4th 359, 373 [163 Cal.Rptr.3d 55], internal citations omitted.)

• “Under the theory of supervening cause, the chain of causation that would

otherwise flow from an initial negligent act is broken when an independent act

intervenes and supersedes the initial act.” (Hardison v. Bushnell (1993) 18

Cal.App.4th 22, 26 [22 Cal.Rptr.2d 106].)

• “[T]he intervening and superseding act itself need not necessarily be a negligent

or intentional tort. For example, the culpability of the third person committing

the intervening or superseding act is just one factor in determining if an

intervening force is a new and independent superseding cause.” (Ash v. North

American Title Co. (2014) 223 Cal.App.4th 1258, 1277 [168 Cal.Rptr.3d 499]

[unforeseeable bankruptcy can be superseding cause].)

• “Whether an intervening force is superseding or not generally presents a

question of fact, but becomes a matter of law where only one reasonable

conclusion may be reached.” (Ash, supra, 223 Cal.App.4th at p. 1274.)

• “[O]ne does not reach the issue of superseding cause until one is satisfied that

the record supports a finding of negligence on the part of the defendant and a

further finding that but for such negligence the accident would not have

occurred. This, at least, has been the approach of our Supreme Court. . . .

[S]uch an approach may be analytically wrong, because a finding that plaintiff’s

harm was due to a superseding cause, is, in reality, a finding that the cause

which injured the plaintiff was not a part of the risk created by the defendant.”

(Ewart v. Southern California Gas Co. (1965) 237 Cal.App.2d 163, 169 [46

Cal.Rptr. 631].)

• “The potential for error in the [instruction] lies in the ambiguity of the words

‘extraordinary’ and ‘abnormal.’ These terms could be interpreted as meaning

either: A. Unforeseeable (unpredictable, statistically extremely improbable, etc.);

or B. Outside the scope of that which would be done by ordinary man. The

instruction was correct if interpreted in sense A, since defendant’s conduct

would not in fact give rise to liability if the criminal act were unforeseeable.

However, the instruction was incorrect if interpreted in sense B. Such an

interpretation would almost invariably preclude liability for failure to police

against criminal conduct, since there are very few situations indeed to which

ordinary men would respond by committing serious criminal offenses. Yet it is

not the law that one has no duty to protect against foreseeable criminal acts.”

(Campodonico v. State Auto Parks, Inc. (1970) 10 Cal.App.3d 803, 807 [89

Cal.Rptr. 270], original italics.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1197, 1198

Haning et al., California Practice Guide: Personal Injury, Ch. 2(II)-O, Causation
Issues, ¶ 2:2444 (The Rutter Group)

Haning et al., California Practice Guide: Personal Injury, Ch. 2(II)-D, Strict
Liability For Defective Products, ¶ 2:1326 (The Rutter Group)
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California Tort Guide (Cont.Ed.Bar 3d ed.) § 1.17

1 Levy et al., California Torts, Ch. 2, Causation, § 2.11 (Matthew Bender)

California Products Liability Actions, Ch. 2, Liability for Defective Products, § 2.22
(Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.74
(Matthew Bender)

16 California Points and Authorities, Ch. 165, Negligence, §§ 165.301, 165.321
(Matthew Bender)
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435. Causation for Asbestos-Related Cancer Claims

A substantial factor in causing harm is a factor that a reasonable person
would consider to have contributed to the harm. It does not have to be
the only cause of the harm.

[Name of plaintiff] may prove that exposure to asbestos from [name of
defendant]’s product was a substantial factor causing [his/her/[name of
decedent]’s] illness by showing, through expert testimony, that there is a
reasonable medical probability that the exposure was a substantial
factor contributing to [his/her] risk of developing cancer.

New September 2003; Revised December 2007

Directions for Use

If the issue of medical causation is tried separately, revise this instruction to focus

on that issue.

If necessary, CACI No. 431, Causation: Multiple Causes, may also be given.

Unless there are other defendants who are not asbestos manufacturers or suppliers,

do not give CACI No. 430, Causation: Substantial Factor.

Sources and Authority

• “In the context of a cause of action for asbestos-related latent injuries, the

plaintiff must first establish some threshold exposure to the defendant’s

defective asbestos-containing products, and must further establish in reasonable

medical probability that a particular exposure or series of exposures was a

‘legal cause’ of his injury, i.e., a substantial factor in bringing about the injury.

In an asbestos-related cancer case, the plaintiff need not prove that fibers from

the defendant’s product were the ones, or among the ones, that actually began

the process of malignant cellular growth. Instead, the plaintiff may meet the

burden of proving that exposure to defendant’s product was a substantial factor

causing the illness by showing that in reasonable medical probability it was a

substantial factor contributing to the plaintiff’s or decedent’s risk of developing

cancer. The jury should be so instructed. The standard instructions on

substantial factor and concurrent causation remain correct in this context and

should also be given.” (Rutherford v. Owens-Illinois, Inc. (1997) 16 Cal.4th 953,

982–983 [67 Cal.Rptr.2d 16, 941 P.2d 1203], original italics, internal citation

and footnotes omitted.)

• “The term ‘substantial factor’ has not been judicially defined with specificity,

and indeed it has been observed that it is ‘neither possible nor desirable to

reduce it to any lower terms.’ This court has suggested that a force which plays

only an ‘infinitesimal’ or ‘theoretical’ part in bringing about injury, damage, or

loss is not a substantial factor. Undue emphasis should not be placed on the

term ‘substantial.’ For example, the substantial factor standard, formulated to
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aid plaintiffs as a broader rule of causality than the ‘but for’ test, has been

invoked by defendants whose conduct is clearly a ‘but for’ cause of plaintiff’s

injury but is nevertheless urged as an insubstantial contribution to the injury.

Misused in this way, the substantial factor test ‘undermines the principles of

comparative negligence, under which a party is responsible for his or her share

of negligence and the harm caused thereby.’ ” (Rutherford, supra, 16 Cal.4th at

p. 969, internal citations omitted.)

• “[A] very minor force that does cause harm is a substantial factor. This rule

honors the principle of comparative fault.” (Bockrath v. Aldrich Chem. Co.

(1999) 21 Cal.4th 71, 79 [86 Cal.Rptr.2d 846, 980 P.2d 398], internal citation

omitted.)

• “Contrary to defendant’s assertion, the California Supreme Court’s decision in

Viner v. Sweet (2003) 30 Cal.4th 1232 [135 Cal. Rptr. 2d 629, 70 P.3d 1046]

(Viner) did not alter the causation requirement in asbestos-related cases. In

Viner, the court noted that subsection (1) of section 432 of the Restatement

Second of Torts, which provides that ‘the actor’s negligent conduct is not a

substantial factor in bringing about harm to another if the harm would have

been sustained even if the actor had not been negligent,’ ‘demonstrates how the

“substantial factor” test subsumes the traditional “but for” test of causation.’

Defendant argues that Viner required plaintiffs to show that defendant’s product

‘independently caused [plaintiff’s] injury or that, but for that exposure,

[plaintiff] would not have contracted lung cancer.’ Viner, however, is a legal

malpractice case. It does not address the explicit holding in Rutherford that

‘plaintiffs may prove causation in asbestos-related cancer cases by

demonstrating that the plaintiff’s exposure to defendant’s asbestos-containing

product in reasonable medical probability was a substantial factor in

contributing to the aggregate dose of asbestos the plaintiff or decedent inhaled

or ingested, and hence to the risk of developing asbestos-related cancer, without

the need to demonstrate that fibers from the defendant’s particular product were

the ones, or among the ones, that actually produced the malignant growth.’ ”

Viner is consistent with Rutherford insofar as Rutherford requires proof that an

individual asbestos-containing product is a substantial factor contributing to the

plaintiff’s risk or probability of developing cancer.” (Jones v. John Crane, Inc.

(2005) 132 Cal.App.4th 990, 998, fn. 3 [35 Cal.Rptr.3d 144], internal citations

omitted.)

• “ ‘A threshold issue in asbestos litigation is exposure to the defendant’s

product. . . . If there has been no exposure, there is no causation.’ Plaintiffs

bear the burden of ‘demonstrating that exposure to [defendant’s] asbestos

products was, in reasonable medical probability, a substantial factor in causing

or contributing to [plaintiff’s] risk of developing cancer.’ ‘Factors relevant to

assessing whether such a medical probability exists include frequency of

exposure, regularity of exposure and proximity of the asbestos product to

[plaintiff].’ Therefore, ‘[plaintiffs] cannot prevail against [defendant] without

evidence that [plaintiff] was exposed to asbestos-containing materials
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manufactured or furnished by [defendant] with enough frequency and regularity

as to show a reasonable medical probability that this exposure was a factor in

causing the plaintiff’s injuries.’ ” (Whitmire v. Ingersoll-Rand Co. (2010) 184

Cal.App.4th 1078, 1084 [109 Cal.Rptr.3d 371], internal citations omitted.)

• “Further, ‘[t]he mere “possibility” of exposure’ is insufficient to establish

causation. ‘[P]roof that raises mere speculation, suspicion, surmise, guess or

conjecture is not enough to sustain [the plaintiff’s] burden’ of persuasion.” (Izell

v. Union Carbide Corp. (2014) 231 Cal.App.4th 962, 969 [180 Cal.Rptr.3d

382], internal citations omitted.)

• “Plaintiffs may prove causation in an asbestos case by demonstrating that the

plaintiff’s or decedent’s exposure to defendant’s asbestos-containing product in

reasonable medical probability was a substantial factor in contributing to the

aggregate dose of asbestos the plaintiff or decedent inhaled or ingested, and

hence to the risk of developing asbestos-related cancer.” (McGonnell v. Kaiser

Gypsum Co., Inc. (2002) 98 Cal.App.4th 1098, 1103 [120 Cal.Rptr.2d 23],

internal citations omitted.)

• “ ‘[G]iven the long latency period of asbestos-related disease, and the

occupational settings that commonly exposed the worker to multiple forms and

brands of asbestos products with varying degrees of toxicity,’ our Supreme

Court has held that a plaintiff ‘need not prove with medical exactitude that

fibers from a particular defendant’s asbestos-containing products were those, or

among those, that actually began the cellular process of malignancy.’ Rather, a

‘plaintiff may meet the burden of proving that exposure to defendant’s product

was a substantial factor causing the illness by showing that in reasonable

medical probability it was a substantial factor contributing to the plaintiff’s or

decedent’s risk of developing cancer.’ ” (Izell, supra, 231 Cal.App.4th at p. 975,

original italics, internal citation omitted.)

• “Many factors are relevant in assessing the medical probability that an exposure

contributed to plaintiff’s asbestos disease. Frequency of exposure, regularity of

exposure, and proximity of the asbestos product to plaintiff are certainly

relevant, although these considerations should not be determinative in every

case. [Citation.] Additional factors may also be significant in individual cases,

such as the type of asbestos product to which plaintiff was exposed, the type of

injury suffered by plaintiff, and other possible sources of plaintiff’s injury.

[Citations.] ‘Ultimately, the sufficiency of the evidence of causation will depend

on the unique circumstances of each case.’ [Citation.] ” (Paulus v. Crane Co.

(2014) 224 Cal.App.4th 1357, 1363–1364 [169 Cal.Rptr.3d 373].)

• “In this case, [defendant] argues the trial court’s refusal to give its proposed

instruction was error because the instruction set forth ‘the requirement in

Rutherford that causation be decided by taking into account “the length,

frequency, proximity and intensity of exposure, the peculiar properties of the

individual product, [and] any other potential causes to which the disease could

be attributed.” ’ But Rutherford does not require the jury to take these factors

into account when deciding whether a plaintiff’s exposure to an asbestos-
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containing product was a substantial factor in causing mesothelioma. Instead,

those factors are ones that a medical expert may rely upon in forming his or her

expert medical opinion.” (Davis v. Honeywell Internat. Inc. (2016) 245

Cal.App.4th 477, 495 [199 Cal.Rptr.3d 583], internal citation omitted.)

• “We disagree with the trial court’s view that Rutherford mandates that a medical

doctor must expressly link together the evidence of substantial factor causation.

The Rutherford court did not create a requirement that specific words must be

recited by appellant’s expert. Nor did the Rutherford court specify that the

testifying expert in asbestos cases must always be ‘somebody with an M.D.

after his name.’ The Rutherford court agreed with the Lineaweaver court that

‘the reference to “medical probability” in the standard “is no more than a

recognition that asbestos injury cases (like medical malpractice cases) involve

the use of medical evidence.” [Citation.]’ The Supreme Court has since clarified

that medical evidence does not necessarily have to be provided by a medical

doctor.” (Hernandez v. Amcord, Inc. (2013) 215 Cal.App.4th 659, 675 [156

Cal.Rptr.3d 90], internal citations omitted.)

• “Nothing in Rutherford precludes a plaintiff from establishing legal causation

through opinion testimony by a competent medical expert to the effect that

every exposure to respirable asbestos contributes to the risk of developing

mesothelioma. On the contrary, Rutherford acknowledges the scientific debate

between the ‘every exposure’ and ‘insignificant exposure’ camps, and recognizes

that the conflict is one for the jury to resolve.” (Izell, supra, 231 Cal.App.4th at

p. 977.)

• “Nor is there a requirement that ‘specific words must be recited by [plaintiffs’]

expert.’ [¶ ] The connection, however, must be made between the defendant’s

asbestos products and the risk of developing mesothelioma suffered by the

decedent.” (Paulus, supra, 224 Cal.App.4th at p. 1364.)

• “We hold that the duty of employers and premises owners to exercise ordinary

care in their use of asbestos includes preventing exposure to asbestos carried by

the bodies and clothing of on-site workers. Where it is reasonably foreseeable

that workers, their clothing, or personal effects will act as vectors carrying

asbestos from the premises to household members, employers have a duty to

take reasonable care to prevent this means of transmission. This duty also

applies to premises owners who use asbestos on their property, subject to any

exceptions and affirmative defenses generally applicable to premises owners,

such as the rules of contractor liability. Importantly, we hold that this duty

extends only to members of a worker’s household. Because the duty is

premised on the foreseeability of both the regularity and intensity of contact

that occurs in a worker’s home, it does not extend beyond this circumscribed

category of potential plaintiffs.” (Kesner v. Superior Court (2016) 1 Cal.5th

1132, 1140 [210 Cal.Rptr.3d 283, 384 P.3d 283].)

Secondary Sources

3 Witkin, California Procedure (5th ed. 2008) Actions, § 570
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Haning et al., California Practice Guide: Personal Injury, Ch. 2(II)-D, Theories of
Recovery—Strict Liability For Defective Products, ¶ 2:1259 (The Rutter Group)

Haning et al., California Practice Guide: Personal Injury, Ch. 2(II)-O, Theories of
Recovery—Causation Issues, ¶ 2:2409 (The Rutter Group)

1 Levy et al., California Torts, Ch. 2, Causation, § 2.03 (Matthew Bender)

California Products Liability Actions, Ch. 2, Liability for Defective Products,
§ 2.22, Ch. 7, Proof, § 7.06 (Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.72
(Matthew Bender)
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451. Affirmative Defense—Contractual Assumption of Risk

[Name of defendant] claims that [name of plaintiff] may not recover any
damages because [he/she] agreed before the incident that [he/she] would
not hold [name of defendant] responsible for any damages.

If [name of defendant] proves that there was such an agreement and that
it applies to [name of plaintiff]’s claim, then [name of defendant] is not
responsible for [name of plaintiff]’s harm[, unless you find that [name of
defendant] was grossly negligent or intentionally harmed [name of
plaintiff]].

[If you find that [name of defendant] was grossly negligent or
intentionally harmed [name of plaintiff], then the agreement does not
apply. You must then determine whether [he/she/it] is responsible for
[name of plaintiff]’s harm based on the other instructions that I have
given you.]

New September 2003; Revised December 2011

Directions for Use

This instruction sets forth the affirmative defense of express or contractual

assumption of risk. (See Eriksson v. Nunnink (2011) 191 Cal.App.4th 826, 856 [120

Cal.Rptr.3d 90].) It will be given in very limited circumstances. Both the

interpretation of a waiver agreement and application of its legal effect are generally

resolved by the judge before trial. The existence of a duty is a question of law for

the court (Eriksson v. Nunnink (2015) 233 Cal.App.4th 708, 719 [183 Cal.Rptr.3d

234]), as is the interpretation of a written instrument if the interpretation does not

turn on the credibility of extrinsic evidence. (Allabach v. Santa Clara County Fair

Assn., Inc. (1996) 46 Cal.App.4th 1007, 1011 [54 Cal.Rptr.2d 330].)

However, there may be contract law defenses (such as fraud, lack of consideration,

duress, unconscionability) that could be asserted by the plaintiff to contest the

validity of a waiver. If these defenses depend on disputed facts that must be

considered by a jury, then this instruction should also be given.

Express assumption of risk does not relieve the defendant of liability if there was

gross negligence or willful injury. (See Civ. Code, § 1668.) However, the doctrine

of primary assumption of risk may then become relevant if an inherently dangerous

sport or activity is involved. (See Rosencrans v. Dover Images, Ltd. (2011) 192

Cal.App.4th 1072, 1081 [122 Cal.Rptr.3d 22].)

If there are jury issues with regard to gross negligence, include the bracketed

language on gross negligence. Also give CACI No. 425, “Gross Negligence”

Explained. If the jury finds no gross negligence, then the action is barred by

express assumption of risk unless there are issues of fact with regard to contract

formation.
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Sources and Authority

• Contract Releasing Party From Liability for Fraud or Willful Injury is Against

Public Policy. Civil Code section 1668.

• “[P]arties may contract for the release of liability for future ordinary negligence

so long as such contracts do not violate public policy. ‘A valid release precludes

liability for risks of injury within the scope of the release.’ ” (Anderson v.

Fitness Internat., LLC (2016) 4 Cal.App.5th 867, 877 [208 Cal.Rptr.3d 792],

internal citations omitted.)

• “Express assumption occurs when the plaintiff, in advance, expressly consents

. . . to relieve the defendant of an obligation of conduct toward him, and to

take his chances of injury from a known risk arising from what the defendant is

to do or leave undone. . . . The result is that . . . being under no duty, [the

defendant] cannot be charged with negligence.” (Saenz v. Whitewater Voyages,

Inc. (1990) 226 Cal.App.3d 758, 764 [276 Cal.Rptr. 672], internal citations

omitted.)

• “While often referred to as a defense, a release of future liability is more

appropriately characterized as an express assumption of the risk that negates the

defendant’s duty of care, an element of the plaintiff’s case.” (Eriksson, supra,

233 Cal.App.4th at p. 719.)

• “[C]ases involving express assumption of risk are concerned with instances in

which, as the result of an express agreement, the defendant owes no duty to

protect the plaintiff from an injury-causing risk. Thus in this respect express

assumption of risk properly can be viewed as analogous to primary assumption

of risk.” (Knight v. Jewett (1992) 3 Cal.4th 296, 308–309, fn. 4 [11 Cal.Rptr.2d

2, 834 P.2d 696].)

• “ ‘ “It is only necessary that the act of negligence, which results in injury to the

releaser, be reasonably related to the object or purpose for which the release is

given.” ’ . . . ‘An act of negligence is reasonably related to the object or

purpose for which the release was given if it is included within the express

scope of the release.’ ” (Eriksson, supra, 233 Cal.App.4th at p. 722.)

• “Although [decedent] could not release or waive her parents’ subsequent

wrongful death claims, it is well settled that a release of future liability or

express assumption of the risk by the decedent may be asserted as a defense to

such claims.” (Eriksson, supra, 233 Cal.App.4th at p. 725.)

• “[E]xculpatory clause which affects the public interest cannot stand.” (Tunkl v.

Regents of Univ. of California (1963) 60 Cal.2d 92, 98 [32 Cal.Rptr. 33, 383

P.2d 441].)

• “The issue [of whether something is in the public interest] is tested objectively,

by the activity’s importance to the general public, not by its subjective

importance to the particular plaintiff.” (Booth v. Santa Barbara Biplane Tours,

LLC (2008) 158 Cal.App.4th 1173, 1179–1180 [70 Cal.Rptr.3d 660], original

italics.)
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• “[P]ublic policy generally precludes enforcement of an agreement that would

remove an obligation to adhere to even a minimal standard of care. Applying

that general rule here, we hold that an agreement purporting to release liability

for future gross negligence committed against a developmentally disabled child

who participates in a recreational camp designed for the needs of such children

violates public policy and is unenforceable.” (City of Santa Barbara v. Superior

Court (2007) 41 Cal.4th 747, 777 [62 Cal.Rptr.3d 527, 161 P.3d 1095], original

italics.)

• “ ‘ “A written release may exculpate a tortfeasor from future negligence or

misconduct. [Citation.] To be effective, such a release ‘must be clear,

unambiguous, and explicit in expressing the intent of the subscribing parties.’

[Citation.] The release need not achieve perfection. [Citation.] Exculpatory

agreements in the recreational sports context do not implicate the public interest

and therefore are not void as against public policy. [Citations.]” ’ ‘ “An

ambiguity exists when a party can identify an alternative, semantically

reasonable, candidate of meaning of a writing. [Citations.]” ’ ” (Huverserian v.

Catalina Scuba Luv, Inc. (2010) 184 Cal.App.4th 1462, 1467 [110 Cal.Rptr.3d

112], original italics, internal citations omitted.)

• “Unlike claims for ordinary negligence, products liability claims cannot be

waived.” (Grebing v. 24 Hour Fitness USA, Inc. (2015) 234 Cal.App.4th 631,

640 [184 Cal.Rptr.3d 155].)

• “Since there is no disputed issue of material fact concerning gross negligence,

the release also bars [plaintiff]’s cause of action for breach of warranty.”

(Grebing, supra, 234 Cal.App.4th at p. 640.)

• “Generally, a person who signs an instrument may not avoid the impact of its

terms on the ground that she failed to read it before signing. However, a release

is invalid when it is procured by misrepresentation, overreaching, deception, or

fraud. ‘It has often been held that if the releaser was under a misapprehension,

not due to his own neglect, as to the nature or scope of the release, and if this

misapprehension was induced by the misconduct of the releasee, then the

release, regardless of how comprehensively worded, is binding only to the

extent actually intended by the releaser.’ ‘In cases providing the opportunity for

overreaching, the releasee has a duty to act in good faith and the releaser must

have a full understanding of his legal rights. [Citations.] Furthermore, it is the

province of the jury to determine whether the circumstances afforded the

opportunity for overreaching, whether the releasee engaged in overreaching and

whether the releaser was misled. [Citation.]’ A ‘strong showing of misconduct’

by the plaintiff is not necessary to demonstrate the existence of a triable issue

of fact here; only a ‘slight showing’ is required.” (Jimenez v. 24 Hour Fitness

USA, Inc. (2015) 237 Cal.App.4th 546, 563–564 [188 Cal.Rptr.3d 228], internal

citations omitted.)

• “Plaintiffs assert that Jerid did not ‘freely and knowingly’ enter into the Release

because (1) the [defendant’s] employee represented the Release was a sign-in

sheet; (2) the metal clip of the clipboard obscured the title of the document; (3)
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the Release was written in a small font; (4) [defendant] did not inform Jerid he

was releasing his rights by signing the Release; (5) Jerid did not know he was

signing a release; (6) Jerid did not receive a copy of the Release; and (7) Jerid

was not given adequate time to read or understand the Release. [¶ ] We do not

find plaintiffs’ argument persuasive because . . . there was nothing preventing

Jerid from reading the Release. There is nothing indicating that Jerid was

prevented from (1) reading the Release while he sat at the booth, or (2) taking

the Release, moving his truck out of the line, and reading the Release. In sum,

plaintiffs’ arguments do not persuade us that Jerid was denied a reasonable

opportunity to discover the true terms of the contract.” (Rosencrans, supra, 192

Cal.App.4th at pp. 1080–1081.)

• “Whether a contract provision is clear and unambiguous is a question of law,

not of fact.” (Madison v. Superior Court (1988) 203 Cal.App.3d 589, 598 [250

Cal.Rptr. 299].)

• “By signing as [decedent]’s parent, [plaintiff] approved of the terms of the

release and understood that her signature made the release ‘irrevocable and

binding.’ Under these circumstances, the release could not be disaffirmed. [¶ ]

Although [plaintiff]’s signature prevented the agreement from being disaffirmed,

it does not make her a party to the release.” (Eriksson, supra, 233 Cal.App.4th

at p. 721.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1282, 1292–1294

California Tort Guide (Cont.Ed.Bar 3d ed.) § 1.44

1 Levy et al., California Torts, Ch. 4, Comparative Negligence, Assumption of the
Risk, and Related Defenses, § 4.03 (Matthew Bender)

4 California Trial Guide, Unit 90, Closing Argument, § 90.90 (Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.171
(Matthew Bender)

16 California Points and Authorities, Ch. 165, Negligence, § 165.402 (Matthew
Bender)
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457. Statute of Limitations—Equitable Tolling—Other Prior
Proceeding

[Name of plaintiff] claims that even if [his/her/its] lawsuit was not filed
by [insert date from applicable statute of limitations], [he/she/it] may still
proceed because the deadline for filing the lawsuit was extended by the
time during which [specify prior proceeding that qualifies as the tolling
event, e.g., she was seeking workers’ compensation benefits]. In order to
establish the right to proceed, [name of plaintiff] must prove all of the
following:

1. That [name of defendant] received timely notice that [name of
plaintiff] was [e.g., seeking workers’ compensation] instead of filing
a lawsuit;

2. That the facts of the two claims were so similar that an
investigation of the [e.g., workers’ compensation claim] gave or
would have given [name of defendant] the information needed to
defend the lawsuit; and

3. That [name of plaintiff] was acting reasonably and in good faith
by [e.g., seeking workers’ compensation].

For [name of defendant] to have received timely notice, [name of plaintiff]
must have filed the [e.g., workers’ compensation claim] by [insert date
from applicable statute of limitations] and the [e.g., claim] notified [name
of defendant] of the need to begin investigating the facts that form the
basis for the lawsuit.

In considering whether [name of plaintiff] acted reasonably and in good
faith, you may consider the amount of time after the [e.g., workers’
compensation claim] was [resolved/abandoned] before [he/she/it] filed the
lawsuit.

New December 2009; Revised December 2014

Directions for Use

Equitable tolling, including any disputed issue of fact, is to be decided by the

court, even if there are disputed issues of fact. (Hopkins v. Kedzierski (2014) 225

Cal.App.4th 736, 745 [170 Cal.Rptr.3d 551].) This instruction is for use if the court

submits the issue to the jury for advisory findings.

Equitable tolling is not available for legal malpractice (see Laird v. Blacker (1992)

2 Cal.4th 606, 618 [7 Cal.Rptr.2d 550, 828 P.2d 691] [statutory tolling provisions

of Code Civ Proc., § 340.6 are exclusive for both one-year and four-year limitation

periods]; see also CACI No. 610, Affırmative Defense—Statute of

Limitations—Attorney Malpractice—One-Year Limit, and CACI No. 611,
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Affırmative Defense—Statute of Limitations—Attorney Malpractice—Four-Year

Limit) nor for medical malpractice with regard to the three-year limitation period of

Code of Civil Procedure section 340.5. (See Belton v. Bowers Ambulance Serv.

(1999) 20 Cal.4th 928, 934 [86 Cal.Rptr.2d 107, 978 P.2d 591] [statutory tolling

provisions of Code Civ. Proc., § 340.5 are exclusive only for three-year period;

one-year period may be tolled on other grounds]; see also CACI No. 555,

Affırmative Defense—Statute of Limitations—Medical Malpractice—One-Year Limit,

and CACI No. 556, Affırmative Defense—Statute of Limitations—Medical

Malpractice—Three-Year Limit.)

Sources and Authority

• Tolling for Equal Employment Opportunity Commission Investigation.

Government Code section 12965(d)(1).

• “The equitable tolling of statutes of limitations is a judicially created,

nonstatutory doctrine. It is ‘designed to prevent unjust and technical forfeitures

of the right to a trial on the merits when the purpose of the statute of

limitations—timely notice to the defendant of the plaintiff’s claims—has been

satisfied.’ Where applicable, the doctrine will ‘suspend or extend a statute of

limitations as necessary to ensure fundamental practicality and fairness.’ ”

(McDonald v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88,

99 [84 Cal.Rptr.3d 734, 194 P.3d 1026], internal citations omitted.)

• “While the case law is not entirely clear, it appears that the weight of authority

supports our conclusion that whether a plaintiff has demonstrated the elements

of equitable tolling presents a question of fact.” (Hopkins, supra, 225

Cal.App.4th at p. 755.)

• “[E]quitable tolling, ‘[a]s the name suggests . . . is an equitable issue for court

resolution.’ ” (Hopkins, supra, 225 Cal.App.4th at p. 745.)

• “While the judge determines equitable causes of action, the judge may (in rare

instances) empanel an advisory jury to make preliminary factual findings. The

factual findings are purely advisory because, on equitable causes of action, the

judge is the proper fact finder. ‘[W]hile a jury may be used for advisory

verdicts as to questions of fact [in equitable actions], it is the duty of the trial

court to make its own independent findings and to adopt or reject the findings

of the jury as it deems proper.’ ” (Hoopes v. Dolan (2008) 168 Cal.App.4th 146,

156 [85 Cal.Rptr.3d 337], internal citations omitted.)

• “[CACI No. 457 is] appropriate for use when a trial court ‘empanel[s] an

advisory jury to make preliminary factual findings,’ with respect to equitable

. . . tolling.” (Hopkins, supra, 225 Cal.App.4th at p. 745.)

• “The equitable tolling doctrine rests on the concept that a plaintiff should not be

barred by a statute of limitations unless the defendant would be unfairly

prejudiced if the plaintiff were allowed to proceed. ‘[T]he primary purpose of

the statute of limitations is normally satisfied when the defendant receives

timely notification of the first of two proceedings.’ The doctrine has been

CACI No. 457
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applied ‘where one action stands to lessen the harm that is the subject of the

second action; where administrative remedies must be exhausted before a

second action can proceed; or where a first action, embarked upon in good

faith, is found to be defective for some reason.’ ” (Aguilera v. Heiman (2009)

174 Cal.App.4th 590, 598 [95 Cal.Rptr.3d 18], internal citations omitted.)

• “[T]he effect of equitable tolling is that the limitations period stops running

during the tolling event, and begins to run again only when the tolling event

has concluded. As a consequence, the tolled interval, no matter when it took

place, is tacked onto the end of the limitations period, thus extending the

deadline for suit by the entire length of time during which the tolling event

previously occurred.” (Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 370–371

[2 Cal.Rptr.3d 655, 73 P.3d 517].)

• “A major reason for applying the doctrine is to avoid ‘the hardship of

compelling plaintiffs to pursue several duplicative actions simultaneously on the

same set of facts.’ ‘[D]isposition of a case filed in one forum may render

proceedings in the second unnecessary or easier and less expensive to

resolve.’ ” (Guevara v. Ventura County Community College Dist. (2008) 169

Cal.App.4th 167, 174 [87 Cal.Rptr.3d 50], internal citations omitted.)

• “[A]pplication of the doctrine of equitable tolling requires timely notice, and

lack of prejudice, to the defendant, and reasonable and good faith conduct on

the part of the plaintiff. These elements seemingly are present here. As noted,

the federal court, without prejudice, declined to assert jurisdiction over a timely

filed state law cause of action and plaintiffs thereafter promptly asserted that

cause in the proper state court. Unquestionably, the same set of facts may be

the basis for claims under both federal and state law. We discern no reason of

policy which would require plaintiffs to file simultaneously two separate actions

based upon the same facts in both state and federal courts since ‘duplicative

proceedings are surely inefficient, awkward and laborious.’ ” (Addison v. State

(1978) 21 Cal.3d 313, 319 [146 Cal.Rptr. 224, 578 P.2d 941], internal citations

omitted.)

• “ ‘ “The timely notice requirement essentially means that the first claim must

have been filed within the statutory period. Furthermore[,] the filing of the first

claim must alert the defendant in the second claim of the need to begin

investigating the facts which form the basis for the second claim. Generally this

means that the defendant in the first claim is the same one being sued in the

second.” “The second prerequisite essentially translates to a requirement that the

facts of the two claims be identical or at least so similar that the defendant’s

investigation of the first claim will put him in a position to fairly defend the

second.” “The third prerequisite of good faith and reasonable conduct on the

part of the plaintiff is less clearly defined in the cases. But in Addison v. State

of California, supra, 21 Cal.3d 313[,] the Supreme Court did stress that the

plaintiff filed his second claim a short time after tolling ended.” ’ ” (McDonald,

supra, 45 Cal.4th at p. 102, fn. 2, internal citations omitted.)

• “The third requirement of good faith and reasonable conduct may turn on
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whether ‘a plaintiff delayed filing the second claim until the statute on that

claim had nearly run . . .’ or ‘whether the plaintiff [took] affirmative actions

which . . . misle[d] the defendant into believing the plaintiff was foregoing his

second claim.’ ” (Tarkington v. California Unemployment Ins. Appeals Bd.

(2009) 172 Cal.App.4th 1494, 1505 [92 Cal.Rptr.3d 131].)

• “Where exhaustion of an administrative remedy is mandatory prior to filing suit,

equitable tolling is automatic: ‘It has long been settled in this and other

jurisdictions that whenever the exhaustion of administrative remedies is a

prerequisite to the initiation of a civil action, the running of the limitations

period is tolled during the time consumed by the administrative proceeding.’

This rule prevents administrative exhaustion requirements from rendering

illusory nonadministrative remedies contingent on exhaustion.” (McDonald,

supra, 45 Cal.4th at p. 101, internal citation omitted.)

• “The trial court rejected equitable tolling on the apparent ground that tolling

was unavailable where, as here, the plaintiff was advised the alternate

administrative procedure he or she was pursuing was voluntary and need not be

exhausted. In reversing summary judgment, the Court of Appeal implicitly

concluded equitable tolling is in fact available in such circumstances and

explicitly concluded equitable tolling is not foreclosed as a matter of law under

the FEHA. The Court of Appeal was correct on each count.” (McDonald, supra,

45 Cal.4th at p. 114.)

• “Equitable tolling and equitable estoppel [see CACI No. 456] are distinct

doctrines. ‘ “Tolling, strictly speaking, is concerned with the point at which the

limitations period begins to run and with the circumstances in which the

running of the limitations period may be suspended. . . . Equitable estoppel,

however, . . . comes into play only after the limitations period has run and

addresses . . . the circumstances in which a party will be estopped from

asserting the statute of limitations as a defense to an admittedly untimely action

because his conduct has induced another into forbearing suit within the

applicable limitations period. [Equitable estoppel] is wholly independent of the

limitations period itself and takes its life . . . from the equitable principle that

no man [may] profit from his own wrongdoing in a court of justice.” ’ ”

(Lantzy, supra, 31 Cal.4th at pp. 383–384.)

• “[V]oluntary abandonment [of the first proceeding] does not categorically bar

application of equitable tolling, but it may be relevant to whether a plaintiff can

satisfy the three criteria for equitable tolling.” (McDonald, supra, 45 Cal.4th at

p. 111.)

• “The equitable tolling doctrine generally requires a showing that the plaintiff is

seeking an alternate remedy in an established procedural context. Informal

negotiations or discussions between an employer and employee do not toll a

statute of limitations under the equitable tolling doctrine.” (Acuna v. San Diego

Gas & Electric Co. (2013) 217 Cal.App.4th 1402, 1416 [159 Cal.Rptr.3d 749],

internal citation omitted.)

• “Tolling the FEHA limitation period while the employee awaits the outcome of
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an EEOC investigation furthers several policy objectives: (1) the defendant

receives timely notice of the claim; (2) the plaintiff is relieved of the obligation

of pursuing simultaneous actions on the same set of facts; and (3) the costs of

duplicate proceedings often are avoided or reduced.” (Mitchell v. State Dept. of

Public Health (2016) 1 Cal.App.5th 1000, 1008 [205 Cal.Rptr.3d 261].)

• “Section 340.6, subdivision (a), states that ‘in no event’ shall the prescriptive

period be tolled except under those circumstances specified in the statute. Thus,

the Legislature expressly intended to disallow tolling under any circumstances

not enumerated in the statute.” (Laird, supra, 2 Cal.4th at p. 618 [applying rule

to one-year limitation period].)

• “We see no reason to apply the second sentence of section 340.5 to the one-

year period it does not mention, in addition to the three-year period it does

mention. The general purpose of MICRA does not require us to expand that

sentence beyond its language.” (Belton, supra, 20 Cal.4th at p. 934 [rejecting

application of rule to one-year limitation period].)

• “[E]quitable tolling has never been applied to allow a plaintiff to extend the

time for pursuing an administrative remedy by filing a lawsuit. Despite broad

language used by courts in employing the doctrine, equitable tolling has been

applied almost exclusively to extend statutory deadlines for judicial actions,

rather than deadlines for commencing administrative proceedings.” (Bjorndal v.

Superior Court (2012) 211 Cal.App.4th 1100, 1109 [150 Cal.Rptr.3d 405].)

Secondary Sources

Rylaarsdam et al., California Practice Guide: Civil Procedure Before Trial—Statutes
of Limitations, Ch. 1-A, Definitions And Distinctions ¶ 1:57.2 (The Rutter Group)

3 California Torts, Ch. 32, Liability of Attorneys, § 32.60[1][g.1] (Matthew Bender)
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470. Primary Assumption of Risk—Exception to
Nonliability—Coparticipant in Sport or Other Recreational Activity

[Name of plaintiff] claims [he/she] was harmed while participating in
[specify sport or other recreational activity, e.g., touch football] and that
[name of defendant] is responsible for that harm. To establish this claim,
[name of plaintiff] must prove all of the following:

1. That [name of defendant] either intentionally injured [name of
plaintiff] or acted so recklessly that [his/her] conduct was entirely
outside the range of ordinary activity involved in [e.g., touch
football];

2. That [name of plaintiff] was harmed; and

3. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

Conduct is entirely outside the range of ordinary activity involved in
[e.g., touch football] if that conduct can be prohibited without
discouraging vigorous participation or otherwise fundamentally
changing the [sport/activity].

[Name of defendant] is not responsible for an injury resulting from
conduct that was merely accidental, careless, or negligent.

New September 2003; Revised April 2004, October 2008, April 2009, December

2011, December 2013; Revised and Renumbered From CACI No. 408 May 2017

Directions for Use

This instruction sets forth a plaintiff’s response to the affirmative defense of

primary assumption of risk asserted by a defendant who was a coparticipant in the

sport or other recreational activity. For an instruction applicable to coaches,

instructors, or trainers, see CACI No. 471, Primary Assumption of Risk—Exception

to Nonliability—Instructors, Trainers, or Coaches. For an instruction applicable to

facilities owners and operators and to event sponsors, see CACI No. 472, Primary

Assumption of Risk—Exception to Nonliability—Facilities Owners and Operators

and Event Sponsors. For an instruction applicable to occupations with inherent risk,

see CACI No. 473, Primary Assumption of Risk—Exception to

Nonliability—Occupation Involving Inherent Risk.

Primary assumption of risk generally absolves the defendant of a duty of care

toward the plaintiff with regard to injury incurred in the course of a sporting or

other recreational activity covered by the doctrine. (See Knight v. Jewett (1992) 3

Cal.4th 296, 320 [11 Cal.Rptr.2d 2, 834 P.2d 696].) Element 1 sets forth the

exceptions in which there is a duty.

While duty is generally a question of law, there may be disputed facts that must be
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resolved by a jury before it can be determined if the doctrine applies. (See Shin v.

Ahn (2007) 42 Cal.4th 482, 486 [64 Cal.Rptr.3d 803, 165 P.3d 581].)

Sources and Authority

• “Primary assumption of risk arises where a plaintiff voluntarily participates in

an activity or sport involving certain inherent risks; primary assumption of risk

. . . bar[s] recovery because no duty of care is owed as to such risks.”

(Connelly v. Mammoth Mountain Ski Area (1995) 39 Cal.App.4th 8, 11 [45

Cal.Rptr.2d 855], internal citations omitted.)

• “ ‘[A]n activity falls within the meaning of “sport” if the activity is done for

enjoyment or thrill, requires physical exertion as well as elements of skill, and

involves a challenge containing a potential risk of injury.’ ” (Amezcua v. Los

Angeles Harley-Davidson, Inc. (2011) 200 Cal.App.4th 217, 229 [132

Cal.Rptr.3d 567].)

• “A coparticipant in an active sport ordinarily bears no liability for an injury

resulting from conduct in the course of the sport that is merely careless or

negligent.” (Ford v. Gouin (1992) 3 Cal.4th 339, 342 [11 Cal.Rptr.2d 30, 834

P.2d 724].)

• “[W]e conclude that a participant in an active sport breaches a legal duty of

care to other participants—i.e., engages in conduct that properly may subject

him or her to financial liability—only if the participant intentionally injures

another player or engages in conduct that is so reckless as to be totally outside

the range of the ordinary activity involved in the sport.” (Knight, supra, 3

Cal.4th at p. 320.)

• “The Knight rule, however, ‘does not grant unbridled legal immunity to all

defendants participating in sporting activity. The Supreme Court has stated that

“it is well established that defendants generally do have a duty to use due care

not to increase the risks to a participant over and above those inherent in the

sport.” Thus, even though “defendants generally have no legal duty to eliminate

(or protect a plaintiff against) risks inherent in the sport itself,” they may not

increase the likelihood of injury above that which is inherent.’ ” (Distefano v.

Forester (2001) 85 Cal.App.4th 1249, 1261 [102 Cal.Rptr.2d 813], internal

citations omitted.)

• “In Freeman v. Hale, the Court of Appeal advanced a test . . . for determining

what risks are inherent in a sport: ‘[C]onduct is totally outside the range of

ordinary activity involved in the sport (and thus any risks resulting from that

conduct are not inherent to the sport) if the prohibition of that conduct would

neither deter vigorous participation in the sport nor otherwise fundamentally

alter the nature of the sport.’ ” (Distefano, supra, 85 Cal.App.4th at p. 1261.)

• “[G]olfers have a limited duty of care to other players, breached only if they

intentionally injure them or engage in conduct that is ‘so reckless as to be

totally outside the range of the ordinary activity involved in the sport.’ ” (Shin,

supra, 42 Cal.4th at p. 497.)
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• “[W]hether defendant breached the limited duty of care he owed other golfers

by engaging in conduct that was ‘so reckless as to be totally outside the range

of the ordinary activity involved in [golf]’ depends on resolution of disputed

material facts. Thus, defendant’s summary judgment motion was properly

denied.” (Shin, supra, 42 Cal.4th at p. 486, internal citation omitted.)

• “Although we recognize the Court of Appeal decisions specifically addressing

the point are in conflict, we believe resolving this issue is not a matter of

further defining [defendant]’s duty, which would be a question of law for the

court. Rather, it requires application of the governing standard of care (the duty

not to increase the risks inherent in the sport) to the facts of this particular

case—the traditional role of the trier of fact. (See, e.g., Vine v. Bear Valley Ski

Co., supra, 118 Cal.App.4th at pp. 591–592 [whether defendant’s design of

snowboard jump increased inherent risks of snowboarding is question for jury];

Solis v. Kirkwood Resort Co., supra, 94 Cal.App.4th at p. 365 [whether artificial

jumps built by resort increased inherent risk of falling while skiing is question

for jury]; Lowe v. California League of Prof. Baseball (1997) 56 Cal.App.4th

112, 123 [65 Cal.Rptr.2d 105] [whether distraction caused by activities of minor

league baseball team’s mascot increased inherent risk of spectator being hit by a

foul ball ‘is issue of fact to be resolved at trial’]; but see Huff v. Wilkins, supra,

138 Cal.App.4th at p. 745 [‘it is the trial court’s province to determine whether

defendants breached their duty not to increase the inherent risk of a collision [in

the sport of off-roading], and it should hold a hearing for this purpose before

impaneling a jury’]; American Golf Corp. v. Superior Court (2000) 79

Cal.App.4th 30, 37 [93 Cal.Rptr.2d 683] [‘[i]t is for the court to decide . . .

whether the defendant has increased the risks of the activity beyond the risks

inherent in the sport’]; see also Huffman v. City of Poway (2000) 84

Cal.App.4th 975, 995, fn. 23 [101 Cal.Rptr.2d 325] [indicating it is for the court

to determine whether defendant’s conduct increased the risk inherent in

participating in a particular sport, but that trial court may receive expert

testimony on the customary practices in the sport to make that determination].)

[¶ ] Our conclusion it is for the trier of fact to determine whether [defendant]

breached his limited duty not to increase the risks inherent in the sport of

volleyball finds solid support in the Supreme Court’s most recent sports injury,

primary assumption of the risk decision, Shin v. Ahn, supra, 42 Cal.4th 482, a

case that postdates the appellate court decisions suggesting the issue is one for

the court to resolve.” (Luna v. Vela (2008) 169 Cal.App.4th 102, 112–113 [86

Cal.Rptr.3d 588].)

• “[Plaintiff] has repeatedly argued that primary assumption of the risk does not

apply because she did not impliedly consent to having a weight dropped on her

head. However, a plaintiff’s expectation does not define the limits of primary

assumption of the risk. ‘Primary assumption of risk focuses on the legal

question of duty. It does not depend upon a plaintiff’s implied consent to injury,

nor is the plaintiff’s subjective awareness or expectation relevant. . . . .’ ”

(Cann v. Stefanec (2013) 217 Cal.App.4th 462, 471 [158 Cal.Rptr.3d 474].)
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• “A jury could find that, by using a snowboard without the retention strap, in

violation of the rules of the ski resort and a county ordinance, defendant

unnecessarily increased the danger that his snowboard might escape his control

and injure other participants such as plaintiff. The absence of a retention strap

could therefore constitute conduct not inherent to the sport which increased the

risk of injury.” (Campbell v. Derylo (1999) 75 Cal.App.4th 823, 829 [89

Cal.Rptr.2d 519].)

• “The existence and scope of a defendant’s duty depends on the role that

defendant played in the activity. Defendants were merely the hosts of a social

gathering at their cattle ranch, where [plaintiff] asked to ride one of their

horses; they were not instructors and did not assume any of the responsibilities

of an instructor.” (Levinson v. Owens (2009) 176 Cal.App.4th 1534, 1550–1551

[98 Cal.Rptr.3d 779], internal citation omitted.)

• “[T]he primary assumption of risk doctrine is not limited to activities classified

as sports, but applies as well to other recreational activities ‘involving an

inherent risk of injury to voluntary participants . . . where the risk cannot be

eliminated without altering the fundamental nature of the activity.’ ” (Nalwa v.

Cedar Fair, L.P. (2012) 55 Cal.4th 1148, 1156 [150 Cal.Rptr.3d 551, 290 P.3d

1158].)

• “Whether a duty exists ‘does not turn on the reasonableness or

unreasonableness of the plaintiff’s conduct, but rather on [(1)] the nature of the

activity or sport in which the defendant is engaged and [(2)] the relationship of

the defendant and the plaintiff to that activity or sport.’ It is the ‘nature of the

activity’ and the parties’ relationship to it that determines whether the doctrine

applies—not its characterization as a sporting event.” (McGarry v. Sax (2008)

158 Cal.App.4th 983, 999–1000 [70 Cal.Rptr.3d 519], internal citations

omitted.)

• “[T]o the extent that ‘ “ ‘a plaintiff unreasonably undertakes to encounter a

specific known risk imposed by a defendant’s negligence,’ ” ’ he or she is

subject to the defense of comparative negligence but not to an absolute defense.

This type of comparative negligence has been referred to as ‘ “secondary

assumption of risk.” ’ Assumption of risk that is based upon the absence of a

defendant’s duty of care is called ‘ “primary assumption of risk.” ’ ‘First, in

“primary assumption of risk” cases—where the defendant owes no duty to

protect the plaintiff from a particular risk of harm—a plaintiff who has suffered

such harm is not entitled to recover from the defendant, whether the plaintiff’s

conduct in undertaking the activity was reasonable or unreasonable. Second, in

“secondary assumption of risk” cases—involving instances in which the

defendant has breached the duty of care owed to the plaintiff—the defendant is

not entitled to be entirely relieved of liability for an injury proximately caused

by such breach, simply because the plaintiff’s conduct in encountering the risk

of such an injury was reasonable rather than unreasonable.’ ” (Kindrich v. Long

Beach Yacht Club (2008) 167 Cal.App.4th 1252, 1259 [84 Cal.Rptr.3d 824],

original italics, internal citations omitted.)
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• “Even were we to conclude that [plaintiff]’s decision to jump off the boat was a

voluntary one, and that therefore he assumed a risk inherent in doing so, this is

not enough to provide a complete defense. Because voluntary assumption of

risk as a complete defense in a negligence action was abandoned in Li v. Yellow

Cab Co. (1975) 13 Cal.3d 804, 829 [119 Cal.Rptr. 858, 532 P.2d 1226], only

the absence of duty owed a plaintiff under the doctrine of primary assumption

of risk would provide such a defense. But that doctrine does not come into play

except when a plaintiff and a defendant are engaged in certain types of

activities, such as an ‘active sport.’ That was not the case here; plaintiff was

merely the passenger on a boat. Under Li, he may have been contributorily

negligent but this would only go to reduce the amount of damages to which he

is entitled.” (Kindrich, supra, 167 Cal.App.4th at p. 1258.)

• “Though most cases in which the doctrine of primary assumption of risk exists

involve recreational sports, the doctrine has been applied to dangerous activities

in other contexts (see, e.g., Saville v. Sierra College (2005) 133 Cal.App.4th

857 [36 Cal.Rptr.3d 515] [training in peace officer takedown maneuvers];

Hamilton v. Martinelli & Associates (2003) 110 Cal.App.4th 1012 [2

Cal.Rptr.3d 168] [training on physical restraint methods]; Aaris v. Las Virgenes

Unified School Dist. (1998) 64 Cal.App.4th 1112 [75 Cal.Rptr.2d 801] [practice

of cheerleader routines]; Bushnell [v. Japanese-American Religious & Cultural

Center], 43 Cal.App.4th 525 [50 Cal.Rptr.2d 671] [practice of moves in judo

class]; and Herrle v. Estate of Marshall (1996) 45 Cal.App.4th 1761 [53

Cal.Rptr.2d 713] [injury to nurse’s aide by nursing home patient]).” (McGarry,

supra, 158 Cal.App.4th at pp. 999–1000, internal citation omitted.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1339, 1340,
1343–1350

1 Levy et al., California Torts, Ch. 4, Comparative Negligence, Assumption of the
Risk, and Related Defenses, § 4.03, Ch. 15, General Premises Liability, § 15.21
(Matthew Bender)

23 California Forms of Pleading and Practice, Ch. 273, Games, Sports, and
Athletics, § 273.30 (Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.172
(Matthew Bender)

16 California Points and Authorities, Ch. 165, Negligence, § 165.401 (Matthew
Bender)
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471. Primary Assumption of Risk—Exception to

Nonliability—Instructors, Trainers, or Coaches

[Name of plaintiff] claims [he/she] was harmed by [name of defendant]’s
[coaching/training/instruction]. To establish this claim, [name of plaintiff]
must prove all of the following:

1. That [name of defendant] was [name of plaintiff]’s [coach/trainer/
instructor];

2. [That [name of defendant] intended to cause [name of plaintiff]
injury or acted recklessly in that [his/her] conduct was entirely
outside the range of ordinary activity involved in teaching or
coaching [sport or other recreational activity, e.g., horseback riding]
in which [name of plaintiff] was participating;]

2. [or]

2. [That [name of defendant] unreasonably increased the risks to
[name of plaintiff] over and above those inherent in [e.g.,
horseback riding];]

3. That [name of plaintiff] was harmed; and

4. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

New September 2003; Revised April 2004, June 2012, December 2013; Revised

and Renumbered From CACI No. 409 May 2017

Directions for Use

This instruction sets forth a plaintiff’s response to a defendant’s assertion of the

affirmative defense of primary assumption of risk. Primary assumption of risk

generally absolves the defendant of a duty of care toward the plaintiff with regard

to injury incurred in the course of a sporting or other recreational activity covered

by the doctrine. (See Knight v. Jewett (1992) 3 Cal.4th 296, 320 [11 Cal.Rptr.2d 2,

834 P.2d 696].)

There are exceptions, however, in which there is a duty of care. Use the first option

for element 2 if it is alleged that the coach or trainer intended to cause the

student’s injury or engaged in conduct totally outside the range of the ordinary

activity involved in teaching or coaching the sport or activity. Use the second

option if it is alleged that the coach’s or trainer’s failure to use ordinary care

increased the risk of injury to the plaintiff, for example, by encouraging or

allowing him or her to participate in the sport or activity when he or she was

physically unfit to participate or by allowing the plaintiff to use unsafe equipment

or instruments. (See Eriksson v. Nunnink (2011) 191 Cal.App.4th 826, 845 [120
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Cal.Rptr.3d 90].) If the second option is selected, also give CACI No. 400,

Negligence—Essential Factual Elements.

While duty is a question of law, courts have held that whether the defendant has

unreasonably increased the risk is a question of fact for the jury. (See Luna v. Vela

(2008) 169 Cal.App.4th 102, 112–113 [86 Cal.Rptr.3d 588] [and cases cited

therein].) There may also be disputed facts that must be resolved by a jury before it

can be determined if the doctrine applies. (See Shin v. Ahn (2007) 42 Cal.4th 482,

486 [64 Cal.Rptr.3d 803, 165 P.3d 581].)

For an instruction on primary assumption of risk applicable to coparticipants, see

CACI No. 470, Primary Assumption of Risk—Exception to

Nonliability—Coparticipant in Sport or Other Recreational Activity. For an

instruction on primary assumption of risk applicable to facilities owners and

operators and to event sponsors, see CACI No. 472, Primary Assumption of

Risk—Exception to Nonliability—Facilities Owners and Operators and Event

Sponsors. For an instruction applicable to occupations with inherent risk, see CACI

No. 473, Primary Assumption of Risk—Exception to Nonliability—Occupation with

Inherent Risk.

Sources and Authority

• “In order to support a cause of action in cases in which it is alleged that a

sports instructor has required a student to perform beyond the student’s capacity

or without providing adequate instruction, it must be alleged and proved that

the instructor acted with intent to cause a student’s injury or that the instructor

acted recklessly in the sense that the instructor’s conduct was ‘totally outside

the range of the ordinary activity’ involved in teaching or coaching the sport.”

(Kahn v. East Side Union High School District (2003) 31 Cal.4th 990, 1011 [4

Cal.Rptr.3d 103, 75 P.3d 30], internal citation omitted.)

• “[T]he primary assumption of risk doctrine is not limited to activities classified

as sports, but applies as well to other recreational activities ‘involving an

inherent risk of injury to voluntary participants . . . where the risk cannot be

eliminated without altering the fundamental nature of the activity.’ ” (Nalwa v.

Cedar Fair, L.P. (2012) 55 Cal.4th 1148, 1156 [150 Cal.Rptr.3d 551, 290 P.3d

1158].)

• “Here, we do not deal with the relationship between coparticipants in a sport, or

with the duty that an operator may or may not owe to a spectator. Instead, we

deal with the duty of a coach or trainer to a student who has entrusted himself

to the former’s tutelage. There are precedents reaching back for most of this

century that find an absence of duty to coparticipants and, often, to spectators,

but the law is otherwise as applied to coaches and instructors. For them, the

general rule is that coaches and instructors owe a duty of due care to persons in

their charge. The coach or instructor is not, of course, an insurer, and a student

may be held to notice that which is obvious and to ask appropriate questions.

But all of the authorities that comment on the issue have recognized the

existence of a duty of care.” (Tan v. Goddard (1993) 13 Cal.App.4th 1528,
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1535–1536 [17 Cal.Rptr.2d 89, internal citations omitted.)

• “[D]ecisions have clarified that the risks associated with learning a sport may

themselves be inherent risks of the sport, and that an instructor or coach

generally does not increase the risk of harm inherent in learning the sport

simply by urging the student to strive to excel or to reach a new level of

competence.” (Kahn, supra, 31 Cal.4th at p. 1006.)

• “To the extent a duty is alleged against a coach for ‘pushing’ and/or

‘challenging’ a student to improve and advance, the plaintiff must show that the

coach intended to cause the student’s injury or engaged in reckless

conduct—that is, conduct totally outside the range of the ordinary activity

involved in teaching or coaching the sport. Furthermore, a coach has a duty of

ordinary care not to increase the risk of injury to a student by encouraging or

allowing the student to participate in the sport when he or she is physically

unfit to participate or by allowing the student to use unsafe equipment or

instruments.” (Eriksson, supra, 191 Cal.App.4th at p. 845, internal citation

omitted.)

• “[T]he mere existence of an instructor/pupil relationship does not necessarily

preclude application of ‘primary assumption of the risk.’ Learning any sport

inevitably involves attempting new skills. A coach or instructor will often urge

the student to go beyond what the student has already mastered; that is the

nature of (inherent in) sports instruction.” (Allan v. Snow Summit, Inc. (1996)

51 Cal.App.4th 1358, 1368–1369 [59 Cal.Rptr.2d 813].)

• “Instructors, like commercial operators of recreational activities, ‘have a duty to

use due care not to increase the risks to a participant over and above those

inherent in the sport. Thus, although a ski resort has no duty to remove moguls

from a ski run, it clearly does have a duty to use due care to maintain its

towropes in a safe, working condition so as not to expose skiers to an increased

risk of harm. The cases establish that the latter type of risk, posed by a ski

resort’s negligence, clearly is not a risk (inherent in the sport) that is assumed

by a participant.’ ” (Fortier v. Los Rios Community College Dist. (1996) 45

Cal.App.4th 430, 435 [52 Cal.Rptr.2d 812], internal citations omitted.)

• “‘Primary assumption of the risk’ applies to injuries from risks ‘inherent in the

sport’; the risks are not any the less ‘inherent’ simply because an instructor

encourages a student to keep trying when attempting a new skill.” (Allan,

supra, 51 Cal.App.4th at p. 1369.)

• Coaches and sports instructors “owe students a duty ‘not to increase the risks

inherent in the learning process undertaken by the student.’ But this does not

require them to ‘fundamentally alter the nature of the sport and, in some

instances, effectively preclude participation altogether . . . .’ Instead, ‘[b]y

choosing to participate in a sport that poses the obvious possibility of injury, the

student athlete must learn to accept an adverse result of the risks inherent in the

sport.’ ” (Lupash v. City of Seal Beach (1999) 75 Cal.App.4th 1428, 1436–1437

[89 Cal.Rptr.2d 920], internal citations omitted.)
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• “Although we recognize the Court of Appeal decisions specifically addressing

the point are in conflict, we believe resolving this issue is not a matter of

further defining [defendant]’s duty, which would be a question of law for the

court. Rather, it requires application of the governing standard of care (the duty

not to increase the risks inherent in the sport) to the facts of this particular

case—the traditional role of the trier of fact. (See, e.g., Vine v. Bear Valley Ski

Co., supra, 118 Cal.App.4th at pp. 591–592 [whether defendant’s design of

snowboard jump increased inherent risks of snowboarding is question for jury];

Solis v. Kirkwood Resort Co., supra, 94 Cal.App.4th at p. 365 [whether artificial

jumps built by resort increased inherent risk of falling while skiing is question

for jury]; Lowe v. California League of Prof. Baseball (1997) 56 Cal.App.4th

112, 123 [65 Cal.Rptr.2d 105] [whether distraction caused by activities of minor

league baseball team’s mascot increased inherent risk of spectator being hit by a

foul ball ‘is issue of fact to be resolved at trial’]; but see Huff v. Wilkins, supra,

138 Cal.App.4th at p. 745 [‘it is the trial court’s province to determine whether

defendants breached their duty not to increase the inherent risk of a collision [in

the sport of off-roading], and it should hold a hearing for this purpose before

impaneling a jury’]; American Golf Corp. v. Superior Court (2000) 79

Cal.App.4th 30, 37 [93 Cal.Rptr.2d 683] [‘[i]t is for the court to decide . . .

whether the defendant has increased the risks of the activity beyond the risks

inherent in the sport’]; see also Huffman v. City of Poway (2000) 84

Cal.App.4th 975, 995, fn. 23 [101 Cal.Rptr.2d 325] [indicating it is for the court

to determine whether defendant’s conduct increased the risk inherent in

participating in a particular sport, but that trial court may receive expert

testimony on the customary practices in the sport to make that determination].)

[¶ ] Our conclusion it is for the trier of fact to determine whether [defendant]

breached his limited duty not to increase the risks inherent in the sport of

volleyball finds solid support in the Supreme Court’s most recent sports injury,

primary assumption of the risk decision, Shin v. Ahn, supra, 42 Cal.4th 482, a

case that postdates the appellate court decisions suggesting the issue is one for

the court to resolve.” (Luna, supra, 169 Cal.App.4th at pp. 112–113.)

• “The existence of a duty of care is a separate issue from the question whether

(on the basis of forseeability among other factors) a particular defendant

breached that duty of care, which is an essentially factual matter.” (Kockelman

v. Segal (1998) 61 Cal.App.4th 491, 498 [71 Cal.Rptr.2d 552].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1339, 1340,
1343–1350

Haning et al., California Practice Guide: Personal Injury, Ch. 3-D, Mitigating
Factors In Reduction Of Damages, ¶¶ 3:234–3:254.30 (The Rutter Group)

1 Levy et al., California Torts, Ch. 4, Comparative Negligence, Assumption of the
Risk, and Related Defenses, § 4.03 (Matthew Bender)

23 California Forms of Pleading and Practice, Ch. 273, Games, Sports, and

CACI No. 471

48

0048 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:12 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:title,  core:biblio/core:title,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83


Athletics, § 273.31 (Matthew Bender)

16 California Points and Authorities, Ch. 165, Negligence, § 165.401 et seq.
(Matthew Bender)
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472. Primary Assumption of Risk—Exception to

Nonliability—Facilities Owners and Operators and Event

Sponsors

[Name of plaintiff] claims [he/she] was harmed while [participating in/

watching] [sport or other recreational activity e.g., snowboarding] at [name

of defendant]’s [specify facility or event where plaintiff was injured, e.g., ski

resort]. To establish this claim, [name of plaintiff] must prove all of the
following:

1. That [name of defendant] was the [owner/operator/sponsor/other]

of [e.g., a ski resort];

2. That [name of defendant] unreasonably increased the risks to

[name of plaintiff] over and above those inherent in [e.g.,

snowboarding];

3. That [name of plaintiff] was harmed; and

4. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

New December 2013; Revised and Renumbered From CACI No. 410 May 2017

Directions for Use

This instruction sets forth a plaintiff’s response to a defendant’s assertion of the

affirmative defense of primary assumption of risk. Primary assumption of risk

generally absolves the defendant of a duty of care toward the plaintiff with regard

to injury incurred in the course of a sporting or other recreational activity covered

by the doctrine. (See Knight v. Jewett (1992) 3 Cal.4th 296, 320 [11 Cal.Rptr.2d 2,

834 P.2d 696].) There is, however, a duty applicable to facilities owners and

operators and to event sponsors not to unreasonably increase the risks of injury to

participants and spectators beyond those inherent in the activity. (See Nalwa v.

Cedar Fair, L.P. (2012) 55 Cal.4th 1148, 1162 [150 Cal.Rptr.3d 551, 290 P.3d

1158] [participants]; Lowe v. California League of Prof. Baseball (1997) 56

Cal.App.4th 112, 123 [65 Cal.Rptr.2d 105] [spectators].)

While duty is a question of law, courts have held that whether the defendant has

increased the risk is a question of fact for the jury. (See Luna v. Vela (2008) 169

Cal.App.4th 102, 112–113 [86 Cal.Rptr.3d 588] [and cases cited therein].) There

may also be disputed facts that must be resolved by a jury before it can be

determined if the doctrine applies. (See Shin v. Ahn (2007) 42 Cal.4th 482, 486 [64

Cal.Rptr.3d 803, 165 P.3d 581].)

For an instruction on primary assumption of risk applicable to coparticipants, see

CACI No. 470, Primary Assumption of Risk—Exception to
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Nonliability—Coparticipant in Sport or Other Recreational Activity. For an

instruction on primary assumption of risk applicable to instructors, trainers, and

coaches, see CACI No. 471, Primary Assumption of Risk—Exception to

Nonliability—Instructors, Trainers, or Coaches. For an instruction applicable to

occupations with inherent risk, see CACI No. 473, Primary Assumption of

Risk—Exception to Nonliability—Occupation With Inherent Risk.

Sources and Authority

• “[U]nder the primary assumption of risk doctrine, operators, sponsors and

instructors in recreational activities posing inherent risks of injury have no duty

to eliminate those risks, but do owe participants the duty not to unreasonably

increase the risks of injury beyond those inherent in the activity.” (Nalwa,

supra, 55 Cal.4th at p. 1162.)

• “Although we recognize the Court of Appeal decisions specifically addressing

the point are in conflict, we believe resolving this issue is not a matter of

further defining [defendant]’s duty, which would be a question of law for the

court. Rather, it requires application of the governing standard of care (the duty

not to increase the risks inherent in the sport) to the facts of this particular

case—the traditional role of the trier of fact. (See, e.g., Vine v. Bear Valley Ski

Co., supra, 118 Cal.App.4th at pp. 591–592 [whether defendant’s design of

snowboard jump increased inherent risks of snowboarding is question for jury];

Solis v. Kirkwood Resort Co., supra, 94 Cal.App.4th at p. 365 [whether artificial

jumps built by resort increased inherent risk of falling while skiing is question

for jury]; Lowe v. California League of Prof. Baseball (1997) 56 Cal.App.4th

112, 123 [65 Cal.Rptr.2d 105] [whether distraction caused by activities of minor

league baseball team’s mascot increased inherent risk of spectator being hit by a

foul ball ‘is issue of fact to be resolved at trial’]; but see Huff v. Wilkins, supra,

138 Cal.App.4th at p. 745 [‘it is the trial court’s province to determine whether

defendants breached their duty not to increase the inherent risk of a collision [in

the sport of off-roading], and it should hold a hearing for this purpose before

impaneling a jury’]; American Golf Corp. v. Superior Court (2000) 79

Cal.App.4th 30, 37 [93 Cal.Rptr.2d 683] [‘[i]t is for the court to decide . . .

whether the defendant has increased the risks of the activity beyond the risks

inherent in the sport’]; see also Huffman v. City of Poway (2000) 84

Cal.App.4th 975, 995, fn. 23 [101 Cal.Rptr.2d 325] [indicating it is for the court

to determine whether defendant’s conduct increased the risk inherent in

participating in a particular sport, but that trial court may receive expert

testimony on the customary practices in the sport to make that determination].)

[¶ ] Our conclusion it is for the trier of fact to determine whether [defendant]

breached his limited duty not to increase the risks inherent in the sport of

volleyball finds solid support in the Supreme Court’s most recent sports injury,

primary assumption of the risk decision, Shin v. Ahn, supra, 42 Cal.4th 482, a

case that postdates the appellate court decisions suggesting the issue is one for

the court to resolve.” (Luna, supra, 169 Cal.App.4th at pp. 112–113.)

• “Although defendants generally have no legal duty to eliminate (or protect a

CACI No. 472
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plaintiff against) risks inherent in the sport itself, it is well established that

defendants generally do have a duty to use due care not to increase the risks to

a participant over and above those inherent in the sport. Thus, although a ski

resort has no duty to remove moguls from a ski run, it clearly does have a duty

to use due care to maintain its towropes in a safe, working condition so as not

to expose skiers to an increased risk of harm. The cases establish that the latter

type of risk, posed by a ski resort’s negligence, clearly is not a risk (inherent in

the sport) that is assumed by a participant.” (Knight, supra, 3 Cal.4th at pp.

315–316.)

• “Under Knight, defendants had a duty not to increase the inherent risks to

which spectators at professional baseball games are regularly exposed and

which they assume. As a result, a triable issue of fact remained, namely

whether the [defendants]’ mascot cavorting in the stands and distracting

plaintiff’s attention, while the game was in progress, constituted a breach of that

duty, i.e., constituted negligence in the form of increasing the inherent risk to

plaintiff of being struck by a foul ball.” (Lowe, supra, 56 Cal.App.4th at p. 114,

original italics.)

• “[T]hose responsible for maintaining athletic facilities have a . . . duty not to

increase the inherent risks, albeit in the context of businesses selling

recreational opportunities.” (Avila v. Citrus Community College Dist. (2006) 38

Cal.4th 148, 162 [41 Cal.Rptr.3d 299, 131 P.3d 383], internal citation omitted.)

• “Knight, consistently with established case law, simply requires courts in each

instance to examine the question of duty in light of the nature of the

defendant’s activities and the relationship of the parties to that activity.”

(Parsons v. Crown Disposal Co. (1997) 15 Cal.4th 456, 482 [63 Cal.Rptr.2d

291, 936 P.2d 70].)

• “Defendants’ obligation not to increase the risks inherent in the activity

included a duty to provide safe equipment for the trip, such as a safe and sound

craft.” (Ferrari v. Grand Canyon Dories (1995) 32 Cal.App.4th 248, 255 [38

Cal.Rptr.2d 65].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1339, 1340,
1343–1350

Haning et al., California Practice Guide: Personal Injury, Ch. 3-D, Mitigating
Factors In Reduction Of Damages, ¶¶ 3:234–3:254.30 (The Rutter Group)

1 Levy et al., California Torts, Ch. 4, Comparative Negligence, Assumption of the
Risk, and Related Defenses, § 4.03 (Matthew Bender)

23 California Forms of Pleading and Practice, Ch. 273, Games, Sports, and
Athletics, § 273.31 (Matthew Bender)

16 California Points and Authorities, Ch. 165, Negligence, § 165.401 et seq.
(Matthew Bender)
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473. Primary Assumption of Risk—Exception to

Nonliability—Occupation Involving Inherent Risk

[Name of plaintiff] claims that [he/she] was harmed by [name of

defendant] while [name of plaintiff] was performing [his/her] job duties as
[specify, e.g., a firefighter]. [Name of defendant] is not liable if [name of

plaintiff]’s injury arose from a risk inherent in the occupation of [e.g.,

firefighter]. However, [name of plaintiff] may recover if [he/she] proves all
of the following:

[1. That [name of defendant] unreasonably increased the risks to
[name of plaintiff] over and above those inherent in [e.g.,
firefighting];]

[1. [or]

[1. That [name of defendant] [misrepresented to/failed to warn] [name
of plaintiff] [of] a dangerous condition that [name of plaintiff]
could not have known about as part of [his/her] job duties;]

[1. [or]

[1. That the cause of [name of plaintiff]’s injury was not related to
the inherent risk;]

2. That [name of plaintiff] was harmed; and

3. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

New May 2017

Directions for Use

Give this instruction if the plaintiff asserts an exception to assumption of risk of

the injury that he or she suffered because the risk is an inherent part of his or her

job duties. This has traditionally been referred to as the “firefighter’s rule.” (See

Gregory v. Cott (2014) 59 Cal. 4th 996, 1001 [176 Cal. Rptr. 3d 1, 331 P.3d 179].)

There are, however, exceptions to nonliability under the firefighter’s rule. The

plaintiff may recover if (1) the defendant’s actions have unreasonably increased the

risks of injury beyond those inherent in the occupation; (2) the defendant

misrepresented or failed to disclose a hazardous condition that the plaintiff had no

reason to know about; or (3) the cause of the injury was not related to the inherent

risk. This instruction asks the jury to determine whether an exception applies.

(Gregory, supra, 59 Cal.4th at p. 1010.) These exceptions are presented in the

options to element 1.

While duty is a question of law, courts have held that whether the defendant has
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increased the risk is a question of fact for the jury. (See Luna v. Vela (2008) 169

Cal.App.4th 102, 112–113 [86 Cal.Rptr.3d 588] [and cases cited therein].)

For an instruction on primary assumption of risk applicable to coparticipants, see

CACI No. 470, Primary Assumption of Risk—Exception to

Nonliability—Coparticipant in Sport or Other Recreational Activity. For an

instruction applicable to coaches, instructors, or trainers, see CACI No. 471,

Primary Assumption of Risk—Exception to Nonliability—Instructors, Trainers, or

Coaches. For an instruction applicable to facilities owners and operators and to

event sponsors, see CACI No. 472, Primary Assumption of Risk—Exception to

Nonliability—Facilities Owners and Operators and Event Sponsors.

Sources and Authority

• “Primary assumption of risk cases often involve recreational activity, but the

doctrine also governs claims arising from inherent occupational hazards. The

bar against recovery in that context first developed as the ‘firefighter’s rule,’

which precludes firefighters and police officers from suing members of the

public for the conduct that makes their employment necessary. After Knight, we

have viewed the firefighter’s rule ‘not . . . as a separate concept,’ but as a

variant of primary assumption of risk, ‘an illustration of when it is appropriate

to find that the defendant owes no duty of care.’ Whether a duty of care is

owed in a particular context depends on considerations of public policy, viewed

in light of the nature of the activity and the relationship of the parties to the

activity.” (Gregory, supra, 59 Cal. 4th at pp. 1001–1002, internal citations

omitted.)

• “The firefighter’s rule, upon which the [defendant] relies, and the analogous

veterinarian’s rule, are examples of the primary assumption of risk doctrine

applied in the employment context.” (Moore v. William Jessup University (2015)

243 Cal.App.4th 427, 435 [197 Cal.Rptr.3d 51].)

• “Our holding does not preclude liability in situations where caregivers are not

warned of a known risk, where defendants otherwise increase the level of risk

beyond that inherent in providing care, or where the cause of injury is unrelated

to the symptoms of [Alzheimers] disease.” (Gregory, supra, 59 Cal.4th at p.

1000.)

• “[T]he principle of assumption of risk, which forms the theoretical basis for the

fireman’s rule, is not applicable where a fireman’s injuries are proximately

caused by his being misled as to the nature of the danger to be confronted.”

(Lipson v. Superior Court (1982) 31 Cal.3d 362, 371 [182 Cal. Rptr. 629, 644

P.2d 822].)

• “The firefighter’s rule, however, is hedged about with exceptions. The firefighter

does not assume every risk of his or her occupation. The rule does not apply to

conduct other than that which necessitated the summoning of the firefighter or

police officer, and it does not apply to independent acts of misconduct that are

committed after the firefighter or police officer has arrived on the scene.”

(Neighbarger v. Irwin Industries, Inc. (1994) 8 Cal.4th 532, 538 [34 Cal. Rptr.

CACI No. 473
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2d 630, 882 P.2d 347], internal citation omitted.)

• “We have noted that the duty to avoid injuring others ‘normally extends to

those engaged in hazardous work.’ ‘We have never held that the doctrine of

assumption of risk relieves all persons of a duty of care to workers engaged in

a hazardous occupation.’ However, the doctrine does apply in favor of those

who hire workers to handle a dangerous situation, in both the public and the

private sectors. Such a worker, ‘as a matter of fairness, should not be heard to

complain of the negligence that is the cause of his or her employment.

[Citations.] In effect, we have said it is unfair to charge the defendant with a

duty of care to prevent injury to the plaintiff arising from the very condition or

hazard the defendant has contracted with the plaintiff to remedy or confront.’

This rule encourages the remediation of dangerous conditions, an important

public policy. Those who hire workers to manage a hazardous situation are

sheltered from liability for injuries that result from the risks that necessitated

the employment.” (Gregory, supra, 59 Cal.4th at p. 1002, internal citations

omitted.)

• “Because of the nature of the activity, caring for the mentally infirm, and the

relationship between the parties, patient and caregiver, mentally incompetent

patients should not owe a legal duty to protect caregivers from injuries suffered

in attending to them. Here, the very basis of the relationship between plaintiff

and [defendant] was to protect [defendant] from harming either herself or

others.” (Herrle v. Estate of Marshall (1996) 45 Cal.App.4th 1761, 1770 [53

Cal.Rptr.2d 713].)

Secondary Sources

9 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1355

1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.23
(Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.173
(Matthew Bender)

16 California Points and Authorities, Ch. 165, Negligence, § 165.412 (Matthew
Bender)
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501. Standard of Care for Health Care Professionals

[A/An] [insert type of medical practitioner] is negligent if [he/she] fails to
use the level of skill, knowledge, and care in diagnosis and treatment
that other reasonably careful [insert type of medical practitioners] would
use in the same or similar circumstances. This level of skill, knowledge,
and care is sometimes referred to as “the standard of care.”

[You must determine the level of skill, knowledge, and care that other
reasonably careful [insert type of medical practitioners] would use in the
same or similar circumstances, based only on the testimony of the
expert witnesses [including [name of defendant]] who have testified in
this case.]

New September 2003; Revised October 2004, December 2005, December 2010

Directions for Use

This instruction is intended to apply to nonspecialist physicians, surgeons, and

dentists. The standards of care for nurses, specialists, and hospitals are addressed in

separate instructions. (See CACI No. 502, Standard of Care for Medical

Specialists, CACI No. 504, Standard of Care for Nurses, and CACI No. 514, Duty

of Hospital.)

The second paragraph should be used if the court determines that expert testimony

is necessary to establish the standard of care, which is usually the case. (See Scott

v. Rayhrer (2010) 185 Cal.App.4th 1535, 1542–1543 [111 Cal.Rptr.3d 36].)

If the standard of care is set by statute or regulation, refer to instructions on

negligence per se (CACI Nos. 418–421). (See Galvez v. Frields (2001) 88

Cal.App.4th 1410 [107 Cal.Rptr.2d 50].)

See CACI Nos. 219–221 on evaluating the credibility of expert witnesses.

Sources and Authority

• “With unimportant variations in phrasing, we have consistently held that a

physician is required to possess and exercise, in both diagnosis and treatment,

that reasonable degree of knowledge and skill which is ordinarily possessed and

exercised by other members of his profession in similar circumstances.”

(Landeros v. Flood (1976) 17 Cal.3d 399, 408 [131 Cal.Rptr. 69, 551 P.2d

389].)

• “The courts require only that physicians and surgeons exercise in diagnosis and

treatment that reasonable degree of skill, knowledge, and care ordinarily

possessed and exercised by members of the medical profession under similar

circumstances.” (Mann v. Cracchiolo (1985) 38 Cal.3d 18, 36 [210 Cal.Rptr.

762, 694 P.2d 1134].)

• “[T]he law imposes on individuals a duty to have medical education, training
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and skill before practicing medicine and that practicing medicine without this

education, training and skill is negligent. . . . [A] breach of that portion of the

standard of care does not, in and of itself, establish actionable malpractice (i.e.,

one cannot recover from a person merely for lacking medical knowledge unless

that lack of medical knowledge caused injury to the plaintiff).” (Hinson v.

Clairemont Community Hospital (1990) 218 Cal.App.3d 1110, 1119 [267

Cal.Rptr. 503], disapproved on other grounds in Alexander v. Superior Court

(1993) 5 Cal.4th 1218, 1228 [23 Cal.Rptr.2d 397, 859 P.2d 96].)

• “[T]he standard of care for physicians is the reasonable degree of skill,

knowledge and care ordinarily possessed and exercised by members of the

medical profession under similar circumstances. The test for determining

familiarity with the standard of care is knowledge of similar conditions.

Geographical location may be a factor considered in making that determination,

but, by itself, does not provide a practical basis for measuring similar

circumstances. Over 30 years ago, our Supreme Court observed that ‘[t]he

unmistakable general trend . . . has been toward liberalizing the rules relating

to the testimonial qualifications of medical experts.’ ” (Avivi v. Centro Medico

Urgente Medical Center (2008) 159 Cal.App.4th 463, 470–471 [71 Cal.Rptr.3d

707], original italics, internal citations omitted.)

• “Today, ‘neither the Evidence Code nor Supreme Court precedent requires an

expert witness to have practiced in a particular locality before he or she can

render an opinion in an ordinary medical malpractice case.’ ” (Borrayo v. Avery

(2016) 2 Cal.App.5th 304, 310–311 [205 Cal.Rptr.3d 825], original italics.)

• “As a general rule, the testimony of an expert witness is required in every

professional negligence case to establish the applicable standard of care,

whether that standard was met or breached by the defendant, and whether any

negligence by the defendant caused the plaintiff’s damages. A narrow exception

to this rule exists where ’ ” ‘. . . the conduct required by the particular

circumstances is within the common knowledge of the layman.’ . . .

[Citations.]” ’ This exception is, however, a limited one. It arises when a foreign

object such as a sponge or surgical instrument, is left in a patient following

surgery and applies only when the plaintiff can invoke the doctrine of res ipsa

loquitur. ‘The “common knowledge” exception is generally limited to situations

in which . . . a layperson “. . . [can] say as a matter of common knowledge

. . . that the consequences of professional treatment were not such as ordinarily

would have followed if due care had been exercised.” . . .’ ” (Scott, supra, 185

Cal.App.4th at pp. 1542–1543, footnote and internal citations omitted.)

• “We have already held upon authority that the failure to remove a sponge from

the abdomen of a patient is negligence of the ordinary type and that it does not

involve knowledge of materia medica or surgery but that it belongs to that class

of mental lapses which frequently occur in the usual routine of business and

commerce, and in the multitude of commonplace affairs which come within the

group of ordinary actionable negligence. The layman needs no scientific

enlightenment to see at once that the omission can be accounted for on no other
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theory than that someone has committed actionable negligence.” (Ales v. Ryan

(1936) 8 Cal.2d 82, 93 [64 P.2d 409].)

• The medical malpractice standard of care applies to veterinarians. (Williamson v.

Prida (1999) 75 Cal.App.4th 1417, 1425 [89 Cal.Rptr.2d 868].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 933, 934, 971, 975

California Tort Guide (Cont.Ed.Bar 3d ed.) § 9.1

3 Levy et al., California Torts, Ch. 30, General Principles of Liability of
Professionals, § 30.12, Ch. 31, Liability of Physicians and Other Medical
Practitioners, § 31.11 (Matthew Bender)

17 California Forms of Pleading and Practice, Ch. 209, Dentists, § 209.42
(Matthew Bender)

25 California Forms of Pleading and Practice, Ch. 295, Hospitals, §§ 295.13,
295.43, 295.45 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 415, Physicians: Medical
Malpractice, § 415.11 (Matthew Bender)

17 California Points and Authorities, Ch. 175, Physicians and Surgeons: Medical
Malpractice, § 175.20 et seq. (Matthew Bender)
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555. Affirmative Defense—Statute of Limitations—Medical
Malpractice—One-Year Limit (Code Civ. Proc., § 340.5)

[Name of defendant] contends that [name of plaintiff]’s lawsuit was not
filed within the time set by law. To succeed on this defense, [name of
defendant] must prove that before [insert date one year before date of
filing], [name of plaintiff] discovered, or knew of facts that would have
caused a reasonable person to suspect, that [he/she] had suffered harm
that was caused by someone’s wrongful conduct.

[If, however, [name of plaintiff] proves [insert tolling provision(s) of
general applicability, e.g., Code Civ. Proc., §§ 351 [absence from
California], 352 [insanity], 352.1 [prisoners], 352.5 [restitution orders],
353.1 [court’s assumption of attorney’s practice], 354 [war], 356
[injunction]], the period within which [name of plaintiff] had to file the
lawsuit is extended for the amount of time that [insert tolling provision,
e.g., [name of defendant] was absent from California].]

New April 2009

Directions for Use

Use CACI No. 556, Affırmative Defense—Statute of Limitations—Medical

Malpractice—Three-Year Limit, if the three-year limitation provision is at issue.

If the notice of intent to sue required by Code of Civil Procedure section 364 is

served within 90 days of the date on which the statute of limitations will run, the

statute of limitations is tolled for 90 days beyond the end of the limitations period.

(See Code Civ. Proc., § 364; Woods v. Young (1991) 53 Cal.3d 315, 325–326 [279

Cal.Rptr. 613, 807 P.2d 455].) Adjust the “date one year before the date of filing”

in the instruction accordingly. If there is an issue of fact with regard to compliance

with the requirements of section 364, the instruction may need to be modified

accordingly.

Give the optional last paragraph if there is a question of fact concerning a tolling

provision from the Code of Civil Procedure. If so, the verdict form should ask the

jury to find (1) the “discovery” date (the date on which the plaintiff discovered or

knew of facts that would have caused a reasonable person to suspect that he or she

had suffered harm that was caused by someone’s wrongful conduct); (2) whether

the tolling provision applies; and (3) if so, for what period of time. The court can

then add the additional time to the discovery date and determine whether the action

is timely.

Contrary to the otherwise applicable rule (see CACI No. 455, Statute of

Limitations—Delayed Discovery), the defendant has been given the burden of

proving that the plaintiff discovered or should have discovered the facts alleged to

constitute the defendant’s wrongdoing more than one year before filing the action.
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(See Samuels v. Mix (1999) 22 Cal.4th 1, 8–10 [91 Cal.Rptr.2d 273, 989 P.2d 701]

[construing structurally similar Code Civ. Proc., § 340.6, on legal malpractice, to

place burden regarding delayed discovery on the defendant and disapproving

Burgon v. Kaiser Foundation Hospitals (1979) 93 Cal.App.3d 813 [155 Cal.Rptr.

763], which had reached the opposite result under Code Civ. Proc., § 340.5].) See

also CACI No. 610, Affırmative Defense—Statute of Limitations—Attorney

Malpractice—One-Year Limit.

Sources and Authority

• Statutes of Limitation for Medical Malpractice. Code of Civil Procedure section

340.5.

• Notice of Intent to Commence Action. Code of Civil Procedure section 364(a).

• 90-Day Extension of Limitation Period. Code of Civil Procedure section 364(d).

• “The one-year limitation period of section 340.5 is a codification of the

discovery rule, under which a cause of action accrues when the plaintiff is

aware, or reasonably should be aware, of ‘injury,’ a term of art which means

‘both the negligent cause and the damaging effect of the alleged wrongful

act.’ ” (Arroyo v. Plosay (2014) 225 Cal.App.4th 279, 290 [170 Cal.Rptr.3d

125].)

• “When a plaintiff has information which would put a reasonable person on

inquiry, when a plaintiff’s “reasonably founded suspicions [have been] aroused”

and the plaintiff has “become alerted to the necessity for investigation and

pursuit of her remedies,” the one-year period commences. “Possession of

‘presumptive’ as well as ‘actual’ knowledge will commence the running of the

statute.” ’ ” (Dolan v. Borelli (1993) 13 Cal.App.4th 816, 823 [16 Cal.Rptr.2d

714], internal citations omitted.)

• “[W]hen the plaintiff in a medical malpractice action alleges the defendant

health care provider misdiagnosed or failed to diagnose a preexisting disease or

condition, there is no injury for purposes of section 340.5 until the plaintiff first

experiences appreciable harm as a result of the misdiagnosis, which is when the

plaintiff first becomes aware that a preexisting disease or condition has

developed into a more serious one.” (Drexler v. Petersen (2016) 4 Cal.App.5th

1181, 1183–1184 [209 Cal.Rtpr.3d 332].)

• “The fact that [plaintiff] contemplated suing [defendants] is strong evidence that

[plaintiff] suspected the doctors had not properly diagnosed or treated his

headaches. Even with the presence of such suspicions, however, the one-year

and three-year limitations periods did not begin to run until [plaintiff]

discovered his injury—that is, became aware of additional, appreciable harm

from his preexisting condition—and, with respect to the one-year limitations

period, also had reason to believe that injury was caused by the wrongdoing of

[defendants].” (Drexler, supra, 4 Cal.App.5th at p. 1190, internal citation

omitted.)

• “We see no reason to apply the second sentence of section 340.5 to the one-

CACI No. 555
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year period it does not mention, in addition to the three-year period it does

mention. The general purpose of MICRA does not require us to expand that

sentence beyond its language.” (Belton v. Bowers Ambulance Serv. (1999) 20

Cal.4th 928, 934 [86 Cal.Rptr.2d 107, 978 P.2d 591] [Code Civ. Proc., § 352.1,

which tolls statutes of limitation for prisoners, applies to extend one-year period

of Code Civ. Proc., § 340.5].)

• “The implications of Belton’s analysis for our case here is inescapable. Like

tolling the statute of limitations for confined prisoners under section 352.1,

tolling under section 351 for a defendant’s absence from California is of general

applicability [and therefore extends the one-year period of Code of Civil

Procedure section 340.5]. (For other general tolling provisions, see § 352

[minors or insanity]; § 352.5 [restitution orders]; § 353.1 [court’s assumption of

attorney’s practice]; § 354 [war]; § 356 [injunction].)” (Kaplan v. Mamelak

(2008) 162 Cal.App.4th 637, 643 [75 Cal.Rptr.3d 861].)

• “[A] plaintiff’s minority as such does not toll the limitations period of section

340.5. When the Legislature added the separate statute of limitations for minors

to section 340.5 in 1975, it clearly intended that the general provision for

tolling of statutes of limitation during a person’s minority (§ 352, subd. (a)(1))

should no longer apply to medical malpractice actions.” (Steketee v. Lintz

(1985) 38 Cal.3d 46, 53 [210 Cal.Rptr 781, 694 P.2d 1153], internal citations

omitted.)

• “Section 340.5 creates two separate statutes of limitations, both of which must

be satisfied if a plaintiff is to timely file a medical malpractice action. First, the

plaintiff must file within one year after she first ‘discovers’ the injury and the

negligent cause of that injury. Secondly, she must file within three years after

she first experiences harm from the injury. This means that if a plaintiff does

not ‘discover’ the negligent cause of her injury until more than three years after

she first experiences harm from the injury, she will not be able to bring a

malpractice action against the medical practitioner or hospital whose

malpractice caused her injury.” (Ashworth v. Mem’l Hosp. (1988) 206

Cal.App.3d 1046, 1054 [254 Cal.Rptr. 104], original italics.)

• “That legislative purpose [re: Code Civ. Proc., § 364] is best effectuated by

construing section 364(d) as tolling the one-year statute of limitations when

section 364(a)’s ninety-day notice of intent to sue is served during, but not

before, the last ninety days of the one-year limitations period. Because the

statute of limitations is tolled for 90 days and not merely extended by 90 days

from the date of service of the notice, this construction results in a period of 1

year and 90 days in which to file the lawsuit. In providing for a waiting period

of at least 90 days before suit can be brought, this construction achieves the

legislative objective of encouraging negotiated resolutions of disputes.” (Woods,

supra, 53 Cal.3d at p. 325.)

• “[I]f the act or omission that led to the plaintiff’s injuries was negligence in the

maintenance of equipment that, under the prevailing standard of care, was

reasonably required to treat or accommodate a physical or mental condition of
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the patient, the plaintiff’s claim is one of professional negligence under section

340.5. But section 340.5 does not extend to negligence in the maintenance of

equipment and premises that are merely convenient for, or incidental to, the

provision of medical care to a patient.” (Flores v. Presbyterian Intercommunity

Hospital (2016) 63 Cal.4th 75, 88 [201 Cal.Rptr.3d 449, 369 P.3d 229].)

• “[W]hile MICRA is not limited to suits by patients, it ‘applies only to actions

alleging injury suffered as a result of negligence in . . . the provision of

medical care to patients.’ Driving to an accident victim is not the same as

providing medical care to the victim. A paramedic’s exercise of due care while

driving is not ‘necessary or otherwise integrally related to the medical treatment

and diagnosis of the patient”, at least when the patient is not in the vehicle.’ ”

(Aldana v. Stillwagon (2016) 2 Cal.App.5th 1, 8 [205 Cal.Rptr.3d 719], internal

citations omitted.)

Secondary Sources

Haning, et al., California Practice Guide: Personal Injury, Ch. 1-B, Initial
Evaluation Of Case: Decision To Accept Or Reject Employment Or Undertake
Further Evaluation Of Claim, ¶ 1:67.1 (The Rutter Group)

Haning, et al., California Practice Guide: Personal Injury, Ch. 5-B, When To
Sue—Statute Of Limitations, ¶ 5:109 (The Rutter Group)

California Tort Guide (Cont.Ed.Bar 3d ed.) §§ 9.26, 9.67–9.72

3 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical
Professionals, § 31.60 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 415, Physicians: Medical
Malpractice, § 415.47 (Matthew Bender)

17 California Points and Authorities, Ch. 175, Physicians and Surgeons: Medical
Malpractice, § 175.45 et seq. (Matthew Bender)

1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4,
Limitation of Actions, 4.27

McDonald, California Medical Malpractice: Law and Practice, §§ 7:1–7:7
(Thomson Reuters)
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556. Affirmative Defense—Statute of Limitations—Medical

Malpractice—Three-Year Limit (Code Civ. Proc., § 340.5)

[Name of defendant] contends that [name of plaintiff]’s lawsuit was not

filed within the time set by law. To succeed on this defense, [name of

defendant] must prove that [name of plaintiff]’s alleged injury occurred

before [insert date three years before date of filing].

[If, however, [name of plaintiff] proves

[Choose one or more of the following options:]

[that [he/she/it] did not discover the alleged wrongful act or omission

because [name of defendant] acted fraudulently[,/; or]]

[that [name of defendant] intentionally concealed facts constituting the

wrongful act or omission[,/; or]]

[that the alleged wrongful act or omission involved the presence of an

object that had no therapeutic or diagnostic purpose or effect in [name

of plaintiff]’s body[,/;]]

the period within which [name of plaintiff] had to file the lawsuit is

extended for the amount of time that [insert tolling provision, e.g., [name

of defendant] intentionally concealed the facts].]

New April 2009

Directions for Use

Use CACI No. 555, Affırmative Defense—Statute of Limitations—Medical

Malpractice—One-Year Limit, if the one-year limitation provision is at issue.

If no tolling provision from Code of Civil Procedure section 340.5 is at issue, read

only the first paragraph. Read the rest of the instruction if there is a question of

fact concerning a tolling provision. If so, the verdict form should ask the jury to

find (1) the date on which the alleged injury occurred; (2) whether the tolling

provision applies; and (3) if so, for what period of time. The court can then add the

additional time to the date of injury and determine whether the action is timely.

If the notice of intent to sue required by Code of Civil Procedure section 364 is

served within 90 days of the date on which the statute of limitations will run, the

statute of limitations is tolled for 90 days beyond the end of the limitation period.

(See Code Civ. Proc., § 364; Russell v. Stanford Univ. Hosp. (1997) 15 Cal.4th 783,

789–790 [64 Cal.Rptr.2d 97, 937 P.2d 640].) If there is an issue of fact with regard

to compliance with the requirements of section 364, the instruction may need to be

modified accordingly.
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Sources and Authority

• Three-Year Limitation Period for Medical Malpractice. Code of Civil Procedure

section 340.5.

• “No tolling provision outside of MICRA can extend the three-year maximum

time period that section 340.5 establishes.” (Belton v. Bowers Ambulance Serv.

(1999) 20 Cal.4th 928, 931 [86 Cal.Rptr.2d 107, 978 P.2d 591]; see also

Fogarty v. Superior Court (1981) 117 Cal.App.3d 316, 319–321 [172 Cal.Rptr.

594] [Code Civ. Proc., § 352 does not toll statute for insanity].)

• “The three-year limitations period of section 340.5 provides an outer limit

which terminates all malpractice liability and it commences to run when the

patient is aware of the physical manifestation of her injury without regard to

awareness of the negligent cause.” (Hills v. Aronsohn (1984) 152 Cal.App.3d

753, 760 [199 Cal.Rptr. 816].)

• “[W]hen the plaintiff in a medical malpractice action alleges the defendant

health care provider misdiagnosed or failed to diagnose a preexisting disease or

condition, there is no injury for purposes of section 340.5 until the plaintiff first

experiences appreciable harm as a result of the misdiagnosis, which is when the

plaintiff first becomes aware that a preexisting disease or condition has

developed into a more serious one.” (Drexler v. Petersen (2016) 4 Cal.App.5th

1181, 1183–1184 [209 Cal.Rtpr.3d 332].)

• “The fact that [plaintiff] contemplated suing [defendants] is strong evidence that

[plaintiff] suspected the doctors had not properly diagnosed or treated his

headaches. Even with the presence of such suspicions, however, the one-year

and three-year limitations periods did not begin to run until [plaintiff]

discovered his injury—that is, became aware of additional, appreciable harm

from his preexisting condition—and, with respect to the one-year limitations

period, also had reason to believe that injury was caused by the wrongdoing of

[defendants].” (Drexler, supra, 4 Cal.App.5th at p. 1190, internal citation

omitted.)

• “Section 340.5 creates two separate statutes of limitations, both of which must

be satisfied if a plaintiff is to timely file a medical malpractice action. First, the

plaintiff must file within one year after she first ‘discovers’ the injury and the

negligent cause of that injury. Secondly, she must file within three years after

she first experiences harm from the injury. This means that if a plaintiff does

not ‘discover’ the negligent cause of her injury until more than three years after

she first experiences harm from the injury, she will not be able to bring a

malpractice action against the medical practitioner or hospital whose

malpractice caused her injury.” (Ashworth v. Mem’l Hosp. (1988) 206

Cal.App.3d 1046, 1054 [254 Cal.Rptr. 104], original italics.)

• “The same considerations of legislative intent that compelled us, in [Woods v.

Young (1991) 53 Cal.3d 315, 325–326 [279 Cal.Rptr. 613, 807 P.2d 455]], to

construe Code of Civil Procedure section 364, subdivision (d), as ‘tolling’ the

one-year limitations period also apply to the three-year limitation. Unless the
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limitations period is so construed, the legislative purpose of reducing the cost

and increasing the efficiency of medical malpractice litigation by, among other

things, encouraging negotiated resolution of disputes will be frustrated.

Moreover, a plaintiff’s attorney who gives notice within the last 90 days of the

3-year limitations period will confront the dilemma we addressed in Woods, i.e.,

a choice between preserving the plaintiff’s cause of action by violating the 90-

day notice period under Code of Civil Procedure section 364, subdivision

(d)—thereby invoking potential disciplinary proceedings by the State Bar—and

forfeiting the client’s cause of action. In the absence of tolling, the practical

effect of the statute would be to shorten the statutory limitations period from

three years to two years and nine months. As in the case of the one-year

limitation, we discern no legislative intent to do so.” (Russell, supra, 15 Cal.4th

at pp. 789–790.)

• “[T]he ‘no therapeutic or diagnostic purpose or effect’ qualification in section

340.5 means the foreign body exception does not apply to objects and

substances intended to be permanently implanted, but items temporarily placed

in the body as part of a procedure and meant to be removed at a later time do

come within it.” (Maher v. County of Alameda (2014) 223 Cal.App.4th 1340,

1352 [168 Cal.Rptr.3d 56].)

• “[I]f the act or omission that led to the plaintiff’s injuries was negligence in the

maintenance of equipment that, under the prevailing standard of care, was

reasonably required to treat or accommodate a physical or mental condition of

the patient, the plaintiff’s claim is one of professional negligence under section

340.5. But section 340.5 does not extend to negligence in the maintenance of

equipment and premises that are merely convenient for, or incidental to, the

provision of medical care to a patient.” (Flores v. Presbyterian Intercommunity

Hospital (2016) 63 Cal.4th 75, 88 [201 Cal.Rptr.3d 449, 369 P.3d 229].)

• “[W]hile MICRA is not limited to suits by patients, it ‘applies only to actions

alleging injury suffered as a result of negligence in . . . the provision of

medical care to patients.’ Driving to an accident victim is not the same as

providing medical care to the victim. A paramedic’s exercise of due care while

driving is not ‘necessary or otherwise integrally related to the medical treatment

and diagnosis of the patient”, at least when the patient is not in the

vehicle.. . .’ ” (Aldana v. Stillwagon (2016) 2 Cal.App.5th 1, 8 [205

Cal.Rptr.3d 719], internal citations omitted.)

Secondary Sources

Haning et al., California Practice Guide: Personal Injury, Ch. 1-B, First Steps in
Handling a Personal Injury Case—Initial Evaluation of Case: Decision to Accept
or Reject Employment or Undertake Further Evaluation of Claim, ¶ 1:67.1 (The
Rutter Group)

California Tort Guide (Cont.Ed.Bar 3d ed.) §§ 9.26, 9.67–9.72

4 Levy et al., California Torts, Ch. 31, Liability of Physicians and Other Medical
Professionals, § 31.60 (Matthew Bender)
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36 California Forms of Pleading and Practice, Ch. 415, Physicians: Medical
Malpractice, § 415.47 (Matthew Bender)

17 California Points and Authorities, Ch. 175, Physicians and Surgeons: Medical
Malpractice, § 175.45 et seq. (Matthew Bender)

1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4,
Limitation of Actions, 4.27

McDonald, California Medical Malpractice: Law and Practice, §§ 7:1–7:7
(Thomson Reuters)
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600. Standard of Care

[A/An] [insert type of professional] is negligent if [he/she] fails to use the

skill and care that a reasonably careful [insert type of professional] would
have used in similar circumstances. This level of skill, knowledge, and

care is sometimes referred to as “the standard of care.”

[You must determine the level of skill and care that a reasonably careful
[insert type of professional] would use in similar circumstances based

only on the testimony of the expert witnesses[, including [name of

defendant],] who have testified in this case.]

New September 2003; Revised October 2004, December 2007

Directions for Use

Use this instruction for all professional negligence cases other than professional

medical negligence, for which CACI No. 501, Standard of Care for Health Care

Professionals, should be used. See CACI No. 400, Negligence—Essential Factual

Elements, for an instruction on the plaintiff’s burden of proof. The word “legal” or

“professional” should be added before the word “negligence” in the first paragraph

of CACI No. 400. (See Sources and Authority following CACI No. 500, Medical

Negligence—Essential Factual Elements.)

Read the second paragraph if the standard of care must be established by expert

testimony.

See CACI Nos. 219–221 on evaluating the credibility of expert witnesses.

If the defendant is a specialist in his or her field, this instruction should be

modified to reflect that the defendant is held to the standard of care of a specialist.

(Wright v. Williams (1975) 47 Cal.App.3d 802, 810 [121 Cal.Rptr. 194].) The

standard of care for claims related to a specialist’s expertise is determined by

expert testimony. (Id. at pp. 810–811.)

Whether an attorney-client relationship exists is a question of law. (Responsible

Citizens v. Superior Court (1993) 16 Cal.App.4th 1717, 1733 [20 Cal.Rptr.2d 756].)

If the evidence bearing upon this decision is in conflict, preliminary factual

determinations are necessary. (Ibid.) Special instructions may need to be crafted for

that purpose.

Sources and Authority

• “The elements of a cause of action in tort for professional negligence are (1)

the duty of the professional to use such skill, prudence, and diligence as other

members of his profession commonly possess and exercise; (2) a breach of that

duty; (3) a proximate causal connection between the negligent conduct and the

resulting injury; and (4) actual loss or damage resulting from the professional’s
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negligence.” (Budd v. Nixen (1971) 6 Cal.3d 195, 200 [98 Cal.Rptr. 849, 491

P.2d 433].)

• “Plaintiffs’ argument that CACI No. 600 altered their burden of proof is

misguided in that it assumes that a ‘professional’ standard of care is inherently

different than the standard in ordinary negligence cases. It is not. ‘With respect

to professionals, their specialized education and training do not serve to impose

an increased duty of care but rather are considered additional “circumstances’

relevant to an overall assessment of what constitutes “ordinary prudence” in a

particular situation.’ ‘Since the standard of care remains constant in terms of

“ordinary prudence,” it is clear that denominating a cause of action as one for

“professional negligence” does not transmute its underlying character. For

substantive purposes, it merely serves to establish the basis by which “ordinary

prudence” will be calculated and the defendant’s conduct evaluated.’ ” (LAOSD

Asbestos Cases (2016) 5 Cal.App.5th 1022, 1050 [211 Cal.Rptr.3d 261], internal

citation omitted.)

• “ ‘In addressing breach of duty, “the crucial inquiry is whether [the attorney’s]

advice was so legally deficient when it was given that he [or she] may be found

to have failed to use ‘such skill, prudence, and diligence as lawyers of ordinary

skill and capacity commonly possess and exercise in the performance of the

tasks which they undertake.’ . . .” . . . ’ ” (Blanks v. Seyfarth Shaw LLP (2009)

171 Cal.App.4th 336, 357 [89 Cal.Rptr.3d 710].)

• “[I]f the allegedly negligent conduct does not cause damage, it generates no

cause of action in tort.” (Moua v. Pittullo, Howington, Barker, Abernathy, LLP

(2014) 228 Cal.App.4th 107, 112–113 [174 Cal.Rptr.3d 662].)

• “[T]he issue of negligence in a legal malpractice case is ordinarily an issue of

fact.” (Blanks, supra, 171 Cal.App.4th at p. 376.)

• “Plaintiffs argue that ‘laying pipe is not a “profession.” ’ However, case law,

statutes, and secondary sources suggest that the scope of those held to a

‘professional’ standard of care—a standard of care similar to others in their

profession, as opposed to that of a ‘reasonable person’—is broad enough to

encompass a wide range of specialized skills. As a general matter, ‘[t]hose

undertaking to render expert services in the practice of a profession or trade are

required to have and apply the skill, knowledge and competence ordinarily

possessed by their fellow practitioners under similar circumstances, and failure

to do so subjects them to liability for negligence.’ ” (LAOSD Asbestos Cases,

supra, 5 Cal.App.5th at p. 1050.)

• “It is well settled that an attorney is liable for malpractice when his negligent

investigation, advice, or conduct of the client’s affairs results in loss of the

client’s meritorious claim.” (Gutierrez v. Mofid (1985) 39 Cal.3d 892, 900 [218

Cal.Rptr. 313, 705 P.2d 886].)

• “[A] lawyer holding himself out to the public and the profession as

specializing in an area of the law must exercise the skill, prudence, and

diligence exercised by other specialists of ordinary skill and capacity

CACI No. 600
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specializing in the same field.” (Wright, supra, 47 Cal.App.3d at p. 810.)

• “To establish a [professional] malpractice claim, a plaintiff is required to present

expert testimony establishing the appropriate standard of care in the relevant

community. ‘Standard of care “ ‘is a matter peculiarly within the knowledge of

experts; it presents the basic issue in a malpractice action and can only be

proved by their testimony [citations] . . . .’ ” [Citation.]’ ” (Quigley v.

McClellan (2013) 214 Cal.App.4th 1276, 1283 [154 Cal.Rptr.3d 719], internal

citations omitted.)

• “ ‘ . . . “[W]here the failure of attorney performance is so clear that a trier of

fact may find professional negligence unassisted by expert testimony, then

expert testimony is not required.” In other words, if the attorney’s negligence is

readily apparent from the facts of the case, then the testimony of an expert may

not be necessary.’ ” (Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1093 [41

Cal.Rptr.2d 768], internal citations omitted.)

• “Where . . . the malpractice action is brought against an attorney holding

himself out as a legal specialist and the claim against him is related to his

expertise as such, then only a person knowledgeable in the specialty can define

the applicable duty of care and opine whether it was met.” (Wright, supra, 47

Cal.App.3d at pp. 810–811, footnote and internal citations omitted.)

• “The standard is that of members of the profession ‘in the same or a similar

locality under similar circumstances’ . . . . The duty encompasses both a

knowledge of law and an obligation of diligent research and informed

judgment.” (Wright, supra, 47 Cal.App.3d at p. 809, internal citations omitted;

but see Avivi v. Centro Medico Urgente Medical Center (2008) 159 Cal.App.4th

463, 470–471 [71 Cal.Rptr.3d 707] [geographical location may be a factor to be

considered, but by itself, does not provide a practical basis for measuring

similar circumstances].)

• Failing to Act Competently. Rules of Professional Conduct, rule 3-110.

Secondary Sources

1 Witkin, California Procedure (5th ed. 2008) Attorneys, §§ 290–293

4 Witkin, California Procedure (5th ed. 2008) Pleadings, § 593

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 990, 991, 994–997

Vapnek, et al., California Practice Guide: Professional Responsibility, Ch. 1-A,
Sources Of Regulation Of Practice Of Law In California-Overview, ¶ 1:39 (The
Rutter Group)

Vapnek, et al., California Practice Guide: Professional Responsibility, Ch. 6-D,
Professional Liability, ¶¶ 6:230–6:234 (The Rutter Group)

1 Levy et al., California Torts, Ch. 1, Negligence: Duty and Breach, § 1.31
(Matthew Bender)

3 Levy et al., California Torts, Ch. 30, General Principles of Liability of
Professionals, §§ 30.12, 30.13, Ch. 32, Liability of Attorneys, § 32.13 (Matthew
Bender)
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7 California Forms of Pleading and Practice, Ch. 76, Attorney Professional
Liability, §§ 76.50, 76.51 (Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.50
(Matthew Bender)

2A California Points and Authorities, Ch. 24A, Attorneys at Law: Malpractice,
§ 24A.20 et seq. (Matthew Bender)
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610. Affirmative Defense—Statute of Limitations—Attorney
Malpractice—One-Year Limit (Code Civ. Proc., § 340.6)

[Name of defendant] contends that [name of plaintiff]’s lawsuit was not
filed within the time set by law. To succeed on this defense, [name of
defendant] must prove that before [insert date one year before date of
filing] [name of plaintiff] knew, or with reasonable diligence should have
discovered, the facts of [name of defendant]’s alleged wrongful act or
omission.

[If, however, [name of plaintiff] proves

[Choose one or more of the following three options:]

[that [he/she/it] did not sustain actual injury until on or after [insert
date one year before date of filing][,/; or]]

[that on or after [insert date one year before date of filing] [name of
defendant] continued to represent [name of plaintiff] regarding the
specific subject matter in which the wrongful act or omission occurred[,/
; or]]

[that on or after [insert date one year before date of filing] [he/she/it]
was under a legal or physical disability that restricted [his/her/its]
ability to file a lawsuit[,/;]]

the period within which [name of plaintiff] had to file the lawsuit is
extended for the amount of time that [insert tolling provision, e.g., [name
of defendant] continued to represent [name of plaintiff]].]

New April 2007; Revised April 2009

Directions for Use

Use CACI No. 611, Affırmative Defense—Statute of Limitations—Attorney

Malpractice—Four-Year Limit, if the four-year limitation provision is at issue.

The court may need to define the term “actual injury” depending on the facts and

circumstances of the particular case.

If no tolling provision from Code of Civil Procedure section 340.6 is at issue, read

only through the end of the first paragraph. Read the rest of the instruction if there

is a question of fact concerning a tolling provision. If so, the verdict form should

ask the jury to find (1) the “discovery” date (the date on which the plaintiff

discovered or knew of facts that would have caused a reasonable person to suspect

that he or she had suffered harm that was caused by someone’s wrongful conduct);

(2) whether the tolling provision applies; and (3) if so, for what period of time. The

court can then add the additional time to the discovery date and determine whether

the action is timely.
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Sources and Authority

• Statute of Limitation for Attorney Malpractice. Code of Civil Procedure section

340.6.

• Persons Under Disabilities. Code of Civil Procedure section 352.

• “Under section 340.6, the one-year limitations period commences when the

plaintiff actually or constructively discovers the facts of the wrongful act or

omission, but the period is tolled until the plaintiff sustains actual injury. That is

to say, the statute of limitations will not run during the time the plaintiff cannot

bring a cause of action for damages from professional negligence.” (Jordache

Enterprises, Inc. v. Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 751

[76 Cal.Rptr.2d 749, 958 P.2d 1062].)

• “Actual injury refers only to the legally cognizable damage necessary to assert

the cause of action. There is no requirement that an adjudication or settlement

must first confirm a causal nexus between the attorney’s error and the asserted

injury. The determination of actual injury requires only a factual analysis of the

claimed error and its consequences. The inquiry necessarily is more qualitative

than quantitative because the fact of damage, rather than the amount, is the

critical factor.” (Truong v. Glasser (2009) 181 Cal.App.4th 102, 113 [103

Cal.Rptr.3d 811].)

• “ ‘[S]ection 340.6, subdivision (a)(1), will not toll the limitations period once

the client can plead damages that could establish a cause of action for legal

malpractice.’ ‘[T]he limitations period is not tolled after the plaintiff sustains

actual injury [even] if the injury is, in some sense, remediable. [Citation.]

Furthermore, the statutory scheme does not depend on the plaintiff’s recognizing

actual injury. Actual injury must be noticeable, but the language of the tolling

provision does not require that it be noticed.’ On the other hand, ‘the statute of

limitations will not run during the time the plaintiff cannot bring a cause of

action for damages from professional negligence’ because the plaintiff cannot

allege actual injury resulted from an attorney’s malpractice.” (Croucier v.

Chavos (2012) 207 Cal.App.4th 1138, 1148 [144 Cal.Rptr.3d 180], internal

citations omitted.)

• “[A]ctual injury exists even if the client has yet to ‘sustain[] all, or even the

greater part, of the damages occasioned by his attorney’s negligence’; even if

the client will encounter ‘difficulty in proving damages’; and even if that

damage might be mitigated or entirely eliminated in the future. [¶ ] However,

‘actual injury’ does not include ‘speculative and contingent injuries . . . that do

not yet exist . . . .’ ” (Shaoxing City Maolong Wuzhong Down Products, Ltd. v.

Keehn & Associates, APC (2015) 238 Cal.App.4th 1031, 1036 [190 Cal.Rptr.3d

90], internal citations omitted.)

• “[B]ecause ‘determining actual injury is predominately a factual inquiry’ to the

extent a question remains on this point, the matter is properly resolved by the

trier of fact . . . .” (Callahan v. Gibson, Dunn & Crutcher LLP (2011) 194

Cal.App.4th 557, 576 [125 Cal.Rptr.3d 120].)
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• “[W]here, as here, the ‘material facts are undisputed, the trial court can resolve

the matter [of actual injury] as a question of law in conformity with summary

judgment principles.’ ” (Shaoxing City Maolong Wuzhong Down Products, Ltd.,

supra, 238 Cal.App.4th at pp. 1037–1038.)

• “[P]rior to the enactment of section 340.6 the running of the statute of

limitations coincided with accrual of the plaintiff’s malpractice cause of action,

including damages. By contrast, under the provisions of section 340.6,

discovery of the negligent act or omission initiates the statutory period, and the

absence of injury or damages serves as a tolling factor.” (Adams v. Paul (1995)

11 Cal.4th 583, 589, fn. 2 [46 Cal.Rptr.2d 594, 904 P.2d 1205], internal

citations omitted.)

• “[A] defendant must prove the facts necessary to enjoy the benefit of a statute

of limitations.” (Samuels v. Mix (1999) 22 Cal.4th 1, 10 [91 Cal.Rptr.2d 273,

989 P.2d 701], internal citations omitted.)

• “[D]efendant, if he is to avail himself of the statute’s one-year-from-discovery

limitation defense, has the burden of proving, under the ‘traditional allocation of

the burden of proof’ that plaintiff discovered or should have discovered the

facts alleged to constitute defendant’s wrongdoing more than one year prior to

filing this action.” (Samuels, supra, 22 Cal.4th at pp. 8–9, internal citations

omitted.)

• “In ordinary tort and contract actions, the statute of limitations, it is true, begins

to run upon the occurrence of the last element essential to the cause of action.

The plaintiff’s ignorance of the cause of action, or of the identity of the

wrongdoer, does not toll the statute. In cases of professional malpractice,

however, postponement of the period of limitations until discovery finds

justification in the special nature of the relationship between the professional

man and his client.” (Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971)

6 Cal.3d 176, 187–188 [98 Cal.Rptr. 837, 491 P.2d 421], footnote omitted.)

• “We hold that a cause of action for legal malpractice does not accrue until the

client discovers, or should discover, the facts establishing the elements of his

cause of action.” (Neel, supra, 6 Cal.3d at p. 194.)

• “ ‘[W]here there is a professional relationship, the degree of diligence in

ferreting out the negligence for the purpose of the statute of limitations is

diminished. [Citation.]’ ” (Stueve Bros. Farms, LLC v. Berger Kahn (2013) 222

Cal.App.4th 303, 315 [166 Cal.Rptr.3d 116].)

• “If the allegedly negligent conduct does not cause damage, it generates no

cause of action in tort. The mere breach of a professional duty, causing only

nominal damages, speculative harm, or the threat of future harm—not yet

realized—does not suffice to create a cause of action for negligence. Hence,

until the client suffers appreciable harm as a consequence of his attorney’s

negligence, the client cannot establish a cause of action for malpractice.” (Budd

v. Nixen (1971) 6 Cal.3d 195, 200 [98 Cal.Rptr. 849, 491 P.2d 433], internal

citations omitted.)
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• “A plaintiff who is aware of, and has been actually injured by, attorney

malpractice in a matter need not file suit for malpractice while that attorney is

still representing him on the same ‘specific subject matter.’ ” (Shaoxing City

Maolong Wuzhong Down Products, Ltd., supra, 238 Cal.App.4th at p. 1038.)

• “The continuous representation tolling provision in section 340.6, subdivision

(a)(2) ‘was adopted in order to “avoid the disruption of an attorney-client

relationship by a lawsuit while enabling the attorney to correct or minimize an

apparent error, and to prevent an attorney from defeating a malpractice cause of

action by continuing to represent the client until the statutory period has

expired.” ’ ” (Kelly v. Orr (2016) 243 Cal.App.4th 940, 950 [196 Cal.Rptr.3d

901].)

• “The mere existence of an attorney-client relationship does not trigger the

continuous representation rule: ‘Instead, the statute’s tolling language addresses

a particular phase of such a relationship-representation regarding a specific

subject matter. Moreover, the limitations period is not tolled when an attorney’s

subsequent role is only tangentially related to the legal representation the

attorney provided to the plaintiff. Therefore, “[t]he inquiry is not whether an

attorney-client relationship still exists but when the representation of the specific

matter terminated.” ’ Tolling does not apply where there is a continuing

relationship between the attorney and client ‘involving only unrelated matters.’ ”

(Lockton v. O’Rourke (2010) 184 Cal.App.4th 1051, 1064 [109 Cal.Rptr.3d

392], original italics, internal citations omitted.)

• “[W]here a client hires a law firm to represent it, the provisions of section

340.6 apply to that firm; the term ‘attorney’ in section 340.6 may embrace the

entire partnership, law corporation, or other legal entity the client retains. [¶ ]

That either an attorney or a firm may be the subject of an action does not

support a reading under which representation by one attorney or firm might toll

the limitations period as to another no longer affiliated attorney or firm. Rather,

the text implies an action against a law firm is tolled so long as that firm

continues representation, just as an action against an attorney is tolled so long

as that attorney continues representation, but representation by one attorney or

firm does not toll claims that may exist against a different, unaffiliated attorney

or firm.” (Beal Bank, SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th 503, 509

[66 Cal.Rptr.3d 52, 167 P.3d 666], original italics.)

• “ ‘[W]hen an attorney leaves a firm and takes a client with him or her, . . . the

tolling in ongoing matters [does not] continue for claims against the former firm

and partners.’ ” (Stueve Bros. Farms, LLC, supra, 222 Cal.App.4th at p. 314.)

• “ ‘Ordinarily, an attorney’s representation is not completed until the agreed tasks

or events have occurred, the client consents to termination or a court grants an

application by counsel for withdrawal.’ ‘The rule is that, for purposes of the

statute of limitations, the attorney’s representation is concluded when the parties

so agree, and that result does not depend upon formal termination, such as

withdrawing as counsel of record.’ ‘Continuity of representation ultimately

depends, not on the client’s subjective beliefs, but rather on evidence of an
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ongoing mutual relationship and of activities in furtherance of the

relationship.’ ” (Nielsen v. Beck (2007) 157 Cal.App.4th 1041, 1049 [69

Cal.Rptr.3d 435], internal citations omitted.)

• “[T]he continuous representation tolling provision in section 340.6, subdivision

(a)(2), applies to toll legal malpractice claims brought by successor trustees

against attorneys who represented the predecessor trustee.” (Kelly, supra, 243

Cal.App.4th at p. 951.)

• “[A]bsent a statutory standard to determine when an attorney’s representation of

a client regarding a specific subject matter ends, and consistent with the

purposes of the continuing representation rule, we conclude that for purposes of

. . . section 340.6, subdivision (a)(2), in the event of an attorney’s unilateral

withdrawal or abandonment of the client, the representation ends when the

client actually has or reasonably should have no expectation that the attorney

will provide further legal services. . . . That may occur upon the attorney’s

express notification to the client that the attorney will perform no further

services, or, if the attorney remains silent, may be inferred from the

circumstances. Absent actual notice to the client that the attorney will perform

no further legal services or circumstances that reasonably should cause the

client to so conclude, a client should be entitled to rely on an attorney to

perform the agreed services and should not be required to interrupt the attorney-

client relationship by filing a malpractice complaint. After a client has no

reasonable expectation that the attorney will provide further legal services,

however, the client is no longer hindered by a potential disruption of the

attorney-client relationship and no longer relies on the attorney’s continuing

representation, so the tolling should end. To this extent and for these reasons,

we conclude that continuous representation should be viewed objectively from

the client’s perspective . . . .” (Laclette v. Galindo (2010) 184 Cal.App.4th 919,

928 [109 Cal.Rptr.3d 660], original italics.)

• “Continuity of representation ultimately depends, not on the client’s subjective

beliefs, but rather on evidence of an ongoing mutual relationship and of

activities in furtherance of the relationship.” (GoTek Energy, Inc. v. SoCal IP

Law Group, LLP (2016) 3 Cal.App.5th 1240, 1248 [208 Cal.Rptr.3d 428],

original italics.)

• “Section 340.6, subdivision (a), states that ‘in no event’ shall the prescriptive

period be tolled except under those circumstances specified in the statute. Thus,

the Legislature expressly intended to disallow tolling under any circumstances

not enumerated in the statute.” (Laird v. Blacker (1992) 2 Cal.4th 606, 618 [7

Cal.Rptr.2d 550, 828 P.2d 691] [applying rule to one-year limitation period]; cf.

Belton v. Bowers Ambulance Serv. (1999) 20 Cal.4th 928, 934 [86 Cal.Rptr.2d

107, 978 P.2d 591] [substantially similar language in Code Civ. Proc., § 340.5,

applicable to medical malpractice, construed to apply only to three-year

limitation period].)

• “[T]he fourth tolling provision of section 340.6, subdivision (a)—that is, the

provision applicable to legal and physical disabilities—encompasses the
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circumstances set forth in section 351 [exception, where defendant is out of the

state].” (Jocer Enterprises, Inc. v. Price (2010) 183 Cal.App.4th 559, 569 [107

Cal.Rptr.3d 539].)

• “In light of the Legislature’s intent that section 340.6(a) cover more than claims

for legal malpractice, the term ‘professional services’ is best understood to

include nonlegal services governed by an attorney’s professional obligations.”

(Lee v. Hanley (2015) 61 Cal.4th 1225, 1237 [191 Cal.Rptr.3d 536, 354 P.3d

334].)

• “For purposes of section 340.6(a), the question is not simply whether a claim

alleges misconduct that entails the violation of a professional obligation. Rather,

the question is whether the claim, in order to succeed, necessarily depends on

proof that an attorney violated a professional obligation as opposed to some

generally applicable nonprofessional obligation.” (Lee, supra, 61 Cal.4th at p.

1238.)

• “Lee held that ‘section 340.6(a)’s time bar applies to claims whose merits

necessarily depend on proof that an attorney violated a professional obligation

in the course of providing professional services. In this context, a “professional

obligation” is an obligation that an attorney has by virtue of being an attorney,

such as fiduciary obligations, the obligation to perform competently, the

obligation to perform the services contemplated in a legal services contract into

which an attorney has entered, and the obligations embodied in the State Bar

Rules of Professional Conduct.’ ” (Foxen v. Carpenter (2016) 6 Cal.App.5th

284, 292 [211 Cal.Rptr.3d 372].)

Secondary Sources

3 Witkin, California Procedure (5th ed. 2008) Actions, §§ 573, 626–655

3 Levy et al., California Torts, Ch. 32, Liability of Attorneys, § 32.60 (Matthew
Bender)

1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4,
Limitation of Actions, 4.05

7 California Forms of Pleading and Practice, Ch. 76, Attorney Professional
Liability, §§ 76.170, 76.430 (Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.150
(Matthew Bender)
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611. Affirmative Defense—Statute of Limitations—Attorney
Malpractice—Four-Year Limit (Code Civ. Proc., § 340.6)

[Name of defendant] contends that [name of plaintiff]’s lawsuit was not
filed within the time set by law. To succeed on this defense, [name of
defendant] must prove that [his/her/its] alleged wrongful act or omission
occurred before [insert date four years before date of filing].

[If, however, [name of plaintiff] proves

[Choose one or more of the following four options:]

[that [he/she/it] did not sustain actual injury until on or after [insert
date four years before date of filing]][,/; or]]

[that on or after [insert date four years before date of filing] [name of
defendant] continued to represent [name of plaintiff] regarding the
specific subject matter in which the wrongful act or omission occurred[,/
; or]]

[that on or after [insert date four years before date of filing] [name of
defendant] knowingly concealed the facts constituting the wrongful act
or omission[,/; or]]

[that on or after [insert date four years before date of filing] [he/she/it]
was under a legal or physical disability that restricted [his/her/its]
ability to file a lawsuit[,/;]]

the period within which [name of plaintiff] had to file the lawsuit is
extended for the amount of time that [insert tolling provision, e.g., [name
of defendant] knowingly concealed the facts].]

New April 2007; Revised April 2009

Directions for Use

Use CACI No. 610, Affırmative Defense—Statute of Limitations—Attorney

Malpractice—One-Year Limit, if the one-year limitation provision is at issue.

If no tolling provision from Code of Civil Procedure section 340.6 is at issue, read

only through the end of the first paragraph. Read the rest of the instruction if there

is a question of fact concerning a tolling provision. If so, the verdict form should

ask the jury to find (1) the date on which the alleged wrongful act or omission

occurred; (2) whether the tolling provision applies; and (3) if so, for what period of

time. The court can then add the additional time to the date on which the alleged

wrongful act or omission occurred and determine whether the action is timely.

The court may need to define the term “actual injury” depending on the facts and

circumstances of the particular case.
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Sources and Authority

• Statute of Limitation for Attorney Malpractice. Code of Civil Procedure section

340.6.

• Persons Under Disabilities. Code of Civil Procedure section 352.

• “Under section 340.6, the one-year limitations period commences when the

plaintiff actually or constructively discovers the facts of the wrongful act or

omission, but the period is tolled until the plaintiff sustains actual injury. That is

to say, the statute of limitations will not run during the time the plaintiff cannot

bring a cause of action for damages from professional negligence.” (Jordache

Enterprises, Inc. v. Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 751

[76 Cal.Rptr.2d 749, 958 P.2d 1062].)

• “Actual injury refers only to the legally cognizable damage necessary to assert

the cause of action. There is no requirement that an adjudication or settlement

must first confirm a causal nexus between the attorney’s error and the asserted

injury. The determination of actual injury requires only a factual analysis of the

claimed error and its consequences. The inquiry necessarily is more qualitative

than quantitative because the fact of damage, rather than the amount, is the

critical factor.” (Truong v. Glasser (2009) 181 Cal.App.4th 102, 113 [103

Cal.Rptr.3d 811].)

• “ ‘[S]ection 340.6, subdivision (a)(1), will not toll the limitations period once

the client can plead damages that could establish a cause of action for legal

malpractice.’ ‘[T]he limitations period is not tolled after the plaintiff sustains

actual injury [even] if the injury is, in some sense, remediable. [Citation.]

Furthermore, the statutory scheme does not depend on the plaintiff’s recognizing

actual injury. Actual injury must be noticeable, but the language of the tolling

provision does not require that it be noticed.’ On the other hand, ‘the statute of

limitations will not run during the time the plaintiff cannot bring a cause of

action for damages from professional negligence’ because the plaintiff cannot

allege actual injury resulted from an attorney’s malpractice.” (Croucier v.

Chavos (2012) 207 Cal.App.4th 1138, 1148 [144 Cal.Rptr.3d 180], internal

citations omitted.)

• “[A]ctual injury exists even if the client has yet to ‘sustain[] all, or even the

greater part, of the damages occasioned by his attorney’s negligence’; even if

the client will encounter ‘difficulty in proving damages’; and even if that

damage might be mitigated or entirely eliminated in the future. [¶ ] However,

‘actual injury’ does not include ‘speculative and contingent injuries . . . that do

not yet exist . . . .’ ” (Shaoxing City Maolong Wuzhong Down Products, Ltd. v.

Keehn & Associates, APC (2015) 238 Cal.App.4th 1031, 1036 [190 Cal.Rptr.3d

90], internal citations omitted.)

• “[B]ecause ‘determining actual injury is predominately a factual inquiry’ to the

extent a question remains on this point, the matter is properly resolved by the

trier of fact . . . .” (Callahan v. Gibson, Dunn & Crutcher LLP (2011) 194

Cal.App.4th 557, 576 [125 Cal.Rptr.3d 120].)
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• “[W]here, as here, the ‘material facts are undisputed, the trial court can resolve

the matter [of actual injury] as a question of law in conformity with summary

judgment principles.’ ” (Shaoxing City Maolong Wuzhong Down Products, Ltd.,

supra, 238 Cal.App.4th at pp. 1037–1038.)

• “[P]rior to the enactment of section 340.6 the running of the statute of

limitations coincided with accrual of the plaintiff’s malpractice cause of action,

including damages. By contrast, under the provisions of section 340.6,

discovery of the negligent act or omission initiates the statutory period, and the

absence of injury or damages serves as a tolling factor.” (Adams v. Paul (1995)

11 Cal.4th 583, 598 fn. 2 [46 Cal.Rptr.2d 594, 904 P.2d 1205], internal citations

omitted.)

• “[A] defendant must prove the facts necessary to enjoy the benefit of a statute

of limitations.” (Samuels v. Mix (1999) 22 Cal.4th 1, 10 [91 Cal.Rptr.2d 273,

989 P.2d 701], internal citations omitted.)

• “In ordinary tort and contract actions, the statute of limitations, it is true, begins

to run upon the occurrence of the last element essential to the cause of action.

The plaintiff’s ignorance of the cause of action, or of the identity of the

wrongdoer, does not toll the statute. In cases of professional malpractice,

however, postponement of the period of limitations until discovery finds

justification in the special nature of the relationship between the professional

man and his client.” (Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971)

6 Cal.3d 176, 187–188 [98 Cal.Rptr. 837, 491 P.2d 421], footnote omitted.)

• “If the allegedly negligent conduct does not cause damage, it generates no

cause of action in tort. The mere breach of a professional duty, causing only

nominal damages, speculative harm, or the threat of future harm—not yet

realized—does not suffice to create a cause of action for negligence. Hence,

until the client suffers appreciable harm as a consequence of his attorney’s

negligence, the client cannot establish a cause of action for malpractice.” (Budd

v. Nixen (1971) 6 Cal.3d 195, 200 [98 Cal.Rptr. 849, 491 P.2d 433], internal

citations omitted.)

• “A plaintiff who is aware of, and has been actually injured by, attorney

malpractice in a matter need not file suit for malpractice while that attorney is

still representing him on the same ‘specific subject matter.’ ” (Shaoxing City

Maolong Wuzhong Down Products, Ltd., supra, 238 Cal.App.4th at p. 1038.)

• “The continuous representation tolling provision in section 340.6, subdivision

(a)(2) ‘was adopted in order to “avoid the disruption of an attorney-client

relationship by a lawsuit while enabling the attorney to correct or minimize an

apparent error, and to prevent an attorney from defeating a malpractice cause of

action by continuing to represent the client until the statutory period has

expired.” ’ ” (Kelly v. Orr (2016) 243 Cal.App.4th 940, 950 [196 Cal.Rptr.3d

901].)

• “The mere existence of an attorney-client relationship does not trigger the

continuous representation rule: ‘Instead, the statute’s tolling language addresses
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a particular phase of such a relationship-representation regarding a specific

subject matter. Moreover, the limitations period is not tolled when an attorney’s

subsequent role is only tangentially related to the legal representation the

attorney provided to the plaintiff. Therefore, “[t]he inquiry is not whether an

attorney-client relationship still exists but when the representation of the specific

matter terminated.” ’ Tolling does not apply where there is a continuing

relationship between the attorney and client ‘involving only unrelated matters.’ ”

(Lockton v. O’Rourke (2010) 184 Cal.App.4th 1051, 1064 [109 Cal.Rptr.3d

392], original italics, internal citations omitted.)

• “[W]here a client hires a law firm to represent it, the provisions of section

340.6 apply to that firm; the term ‘attorney’ in section 340.6 may embrace the

entire partnership, law corporation, or other legal entity the client retains. [¶ ]

That either an attorney or a firm may be the subject of an action does not

support a reading under which representation by one attorney or firm might toll

the limitations period as to another no longer affiliated attorney or firm. Rather,

the text implies an action against a law firm is tolled so long as that firm

continues representation, just as an action against an attorney is tolled so long

as that attorney continues representation, but representation by one attorney or

firm does not toll claims that may exist against a different, unaffiliated attorney

or firm.” (Beal Bank, SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th 503, 509

[66 Cal.Rptr.3d 52, 167 P.3d 666], original italics.)

• “ ‘[W]hen an attorney leaves a firm and takes a client with him or her, . . . the

tolling in ongoing matters [does not] continue for claims against the former firm

and partners.’ ” (Stueve Bros. Farms, LLC v. Berger Kahn (2013) 222

Cal.App.4th 303, 314 [166 Cal.Rptr.3d 116].)

• “ ‘Ordinarily, an attorney’s representation is not completed until the agreed tasks

or events have occurred, the client consents to termination or a court grants an

application by counsel for withdrawal.’ ‘The rule is that, for purposes of the

statute of limitations, the attorney’s representation is concluded when the parties

so agree, and that result does not depend upon formal termination, such as

withdrawing as counsel of record.’ ‘Continuity of representation ultimately

depends, not on the client’s subjective beliefs, but rather on evidence of an

ongoing mutual relationship and of activities in furtherance of the

relationship.’ ” (Nielsen v. Beck (2007) 157 Cal.App.4th 1041, 1049 [69

Cal.Rptr.3d 435], internal citations omitted.)

• “[T]he continuous representation tolling provision in section 340.6, subdivision

(a)(2), applies to toll legal malpractice claims brought by successor trustees

against attorneys who represented the predecessor trustee.” (Kelly, supra, 243

Cal.App.4th at p. 951.)

• “[A]bsent a statutory standard to determine when an attorney’s representation of

a client regarding a specific subject matter ends, and consistent with the

purposes of the continuing representation rule, we conclude that for purposes of

. . . section 340.6, subdivision (a)(2), in the event of an attorney’s unilateral

withdrawal or abandonment of the client, the representation ends when the
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client actually has or reasonably should have no expectation that the attorney

will provide further legal services. . . . That may occur upon the attorney’s

express notification to the client that the attorney will perform no further

services, or, if the attorney remains silent, may be inferred from the

circumstances. Absent actual notice to the client that the attorney will perform

no further legal services or circumstances that reasonably should cause the

client to so conclude, a client should be entitled to rely on an attorney to

perform the agreed services and should not be required to interrupt the attorney-

client relationship by filing a malpractice complaint. After a client has no

reasonable expectation that the attorney will provide further legal services,

however, the client is no longer hindered by a potential disruption of the

attorney-client relationship and no longer relies on the attorney’s continuing

representation, so the tolling should end. To this extent and for these reasons,

we conclude that continuous representation should be viewed objectively from

the client’s perspective . . . .” (Laclette v. Galindo (2010) 184 Cal.App.4th 919,

928 [109 Cal.Rptr.3d 660], original italics.)

• “Continuity of representation ultimately depends, not on the client’s subjective

beliefs, but rather on evidence of an ongoing mutual relationship and of

activities in furtherance of the relationship.” (GoTek Energy, Inc. v. SoCal IP

Law Group, LLP (2016) 3 Cal.App.5th 1240, 1248 [208 Cal.Rptr.3d 428],

original italics.)

• “In light of the Legislature’s intent that section 340.6(a) cover more than claims

for legal malpractice, the term ‘professional services’ is best understood to

include nonlegal services governed by an attorney’s professional obligations.”

(Lee v. Hanley (2015) 61 Cal.4th 1225, 1237 [191 Cal.Rptr.3d 536, 354 P.3d

334].)

• “For purposes of section 340.6(a), the question is not simply whether a claim

alleges misconduct that entails the violation of a professional obligation. Rather,

the question is whether the claim, in order to succeed, necessarily depends on

proof that an attorney violated a professional obligation as opposed to some

generally applicable nonprofessional obligation.” (Lee, supra, 61 Cal.4th at p.

1238.)

• “Lee held that ‘section 340.6(a)’s time bar applies to claims whose merits

necessarily depend on proof that an attorney violated a professional obligation

in the course of providing professional services. In this context, a “professional

obligation” is an obligation that an attorney has by virtue of being an attorney,

such as fiduciary obligations, the obligation to perform competently, the

obligation to perform the services contemplated in a legal services contract into

which an attorney has entered, and the obligations embodied in the State Bar

Rules of Professional Conduct.’ ” (Foxen v. Carpenter (2016) 6 Cal.App.5th

284, 292 [211 Cal.Rptr.3d 372].)
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3 Levy et al., California Torts, Ch. 32, Liability of Attorneys, § 32.60 (Matthew
Bender)

1 Matthew Bender Practice Guide: California Pretrial Civil Procedure, Ch. 4,
Limitation of Actions, 4.05

7 California Forms of Pleading and Practice, Ch. 76, Attorney Professional
Liability, §§ 76.170, 76.430 (Matthew Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.150
(Matthew Bender)
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901. Status of Common Carrier Disputed

To prove that [name of defendant] was a common carrier, [name of
plaintiff] must prove that it was in the business of transporting [the
property of] the general public.

In deciding this issue, you may consider whether any of the following
factors apply. These factors suggest that a carrier is a common carrier:

(a) The carrier maintains a regular place of business for the purpose
of transporting passengers [or property].

(b) The carrier advertises its services to the general public.

(c) The carrier charges standard fees for its services.

(d) [Insert other applicable factor(s).]

A carrier can be a common carrier even if it does not have a regular
schedule of departures, a fixed route, or a transportation license.

If you find that [name of defendant] was not a common carrier, then
[name of defendant] did not have the duty of a common carrier, only a
duty of ordinary care.

New September 2003

Directions for Use

The court should give the ordinary negligence instructions in conjunction with this

one. Ordinary negligence is the standard applicable to private carriers.

Sources and Authority

• “Common Carrier” Defined. Civil Code section 2168.

• Contract of Carriage. Civil Code section 2085.

• “[A] common carrier within the meaning of Civil Code section 2168 is any

entity which holds itself out to the public generally and indifferently to transport

goods or persons from place to place for profit.” (Squaw Valley Ski Corp. v.

Superior Court (1992) 2 Cal.App.4th 1499, 1508 [3 Cal.Rptr.2d 897], internal

citations omitted.)

• “Whether a party is a common carrier for reward may be decided as a matter of

law when the material facts are not in dispute. When the material facts are

disputed, it is a question of fact for the jury.” (Huang v. The Bicycle Casino,

Inc. (2016) 4 Cal.App.5th 329, 339 [208 Cal.Rptr.3d 591 [citing this

instruction].)

• “Factors bearing on a party’s common carrier status include (1) whether the

party maintained an established place of business for the purpose of transporting
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passengers; (2) whether the party engaged in transportation as a regular business

and not as a casual or occasional undertaking; (3) whether the party advertised

its transportation services to the general public; and (4) whether the party

charged standard rates for its service. The party need not have a regular

schedule or a fixed route to be a common carrier, nor need the party have a

transportation license. [¶ ] Not all these factors need be present for the party to

be a common carrier subject to the heightened duty of care.” (Huang, supra, 4

Cal.App.5th at p. 339, internal citations omitted; see also Gradus v. Hanson

Aviation, Inc. (1984) 158 Cal.App.3d 1038, 1047–1048 [205 Cal.Rptr. 211]

[approving jury instruction].)

• “A private carrier . . . is bound only to accept carriage pursuant to special

agreement.” (Webster v. Ebright (1992) 3 Cal.App.4th 784, 787 [4 Cal.Rptr.2d

714].) Private carriers “ ‘make no public profession that they will carry for all

who apply, but . . . occasionally or upon the particular occasion undertake for

compensation to carry the goods of others upon such terms as may be agreed

upon.’ ” (Id. at p. 788, internal citations omitted.)

• “ ‘[T]he law applicable to common carriers is peculiarly rigorous, and it ought

not to be extended to persons who have not expressly assumed that character, or

by their conduct and from the nature of their business justified the belief on the

part of the public that they intended to assume it.’ ” (Samuelson v. Public

Utilities Com. (1951) 36 Cal.2d 722, 730 [227 P.2d 256], internal citation

omitted.)

• “To be a common carrier, the entity merely must be of the character that

members of the general public may, if they choose, avail themselves of it.”

(Squaw Valley Ski Corp., supra, 2 Cal.App.4th at pp. 1509–1510, internal

citation omitted.)

• “Given the fact [defendant] indiscriminately offers its Shirley Lake chair lift to

the public to carry skiers at a fixed rate from the bottom to the top of the

Shirley Lake run, it logically comes within the Civil Code section 2168

definition of a common carrier.” (Squaw Valley Ski Corp., supra, 2 Cal.App.4th

at p. 1508.)

• “[T]he ‘reward’ contemplated by the statutory scheme need not be a fee charged

for the transportation service. The reward may be the profit generated indirectly

by easing customers’ way through the carriers’ premises.” (Huang, supra, 4

Cal.App.5th at p. 339, internal citation omitted.)

• “ ‘[T]he “public” does not mean everyone all of the time; naturally, passengers

are restricted by the type of transportation the carrier affords. [Citations.] “One

may be a common carrier though the nature of the service rendered is

sufficiently specialized as to be of possible use to only a fraction of the total

population.” . . . To be a common carrier, the entity merely must be of the

character that members of the general public may, if they choose, avail

themselves of it.’ ” (Huang, supra, 4 Cal.App.5th at p. 339, internal citation

omitted.)
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• “Plaintiff also argues the public policy of protecting passengers of a common

carrier for reward, as expressed in Civil Code section 2100, precludes limiting

defendant’s duty to riders on [bumper cars]. In Gomez v. Superior Court [(2005)

35 Cal.4th 1125, 1136, fn. 5 [29 Cal. Rptr. 3d 352, 113 P.3d 41]], we held that

an operator of a ‘roller coaster or similar amusement park ride can be a carrier

of persons for reward’ for purposes of Civil Code section 2100. At the same

time, however, we expressed no opinion ‘whether other, dissimilar, amusement

rides or attractions can be carriers of persons for reward.’ ” (Nalwa v. Cedar

Fair, L.P. (2012) 55 Cal.4th 1148, 1160 [150 Cal.Rptr.3d 551, 290 P.3d 1158]

[bumper car ride is not common carrier].)

• “In the situation at bar, [defendant]’s motor cars were customarily and daily

cruising the streets for patronage or awaiting calls of the public. It was a

common carrier in transporting such patrons. But when it agreed to act as

carrier of handicapped school children under agreement for its operators to

escort the pupils to and from their schools and homes to the cab and to render

such service exclusively for them at designated hours, the company ceased to

be a common carrier while transporting the specified children during such

hours.” (Hopkins v. Yellow Cab Co. (1952) 114 Cal.App.2d 394, 398 [250 P.2d

330].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 924

2 Levy et al., California Torts, Ch. 23, Carriers, § 23.01 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 109, Carriers, § 109.14
(Matthew Bender)

3 California Points and Authorities, Ch. 33, Carriers, § 33.29 (Matthew Bender)

2 California Civil Practice: Torts §§ 28:1–28:2 (Thomson Reuters)
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906. Duty of Passenger for Own Safety

While a common carrier must use the highest care for its passengers’
safety, passengers need only use reasonable care for their own safety.

New September 2003; Revised May 2017

Directions for Use

This instruction is intended to clarify that passengers and common carriers have

different standards of care.

Sources and Authority

• “As applied to the standard of care imposed upon the common carrier as

compared to the standard imposed on the passenger it is both erroneous and

misleading to tell the jury, as was done here, that there are no degrees of

negligence or contributory negligence in California, since the common carrier is

in fact held to a higher degree of care than is the passenger. To follow this

erroneous and misleading statement with the instruction, in the identical

language used in another instruction concerning the defendant carrier’s duty of

care, that ‘any negligence, however slight,’ of the decedent proximately

contributing to her death would bar a recovery, was to inform the jury that in

determining negligence and contributory negligence they must apply the same

standard of care.” (Wilson v. City and County of San Francisco (1959) 174

Cal.App.2d 273, 276 [344 P.2d 828].)

• ‘Whether unidentified passengers might be primarily or partially responsible for

[plaintiff]’s injury, or whether she bears some responsibility for it herself, are

questions for the trier of fact in considering causation.” (Huang v. The Bicycle

Casino, Inc. (2016) 4 Cal.App.5th 329, 346 [208 Cal.Rptr.3d 591].)

Secondary Sources

2 Levy et al., California Torts, Ch. 23, Carriers, § 23.07[1] (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 109, Carriers (Matthew Bender)

2 California Civil Practice: Torts § 28:32 (Thomson Reuters)
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1000. Premises Liability—Essential Factual Elements

[Name of plaintiff] claims that [he/she] was harmed because of the way
[name of defendant] managed [his/her/its] property. To establish this
claim, [name of plaintiff] must prove all of the following:

1. That [name of defendant] [owned/leased/occupied/controlled] the
property;

2. That [name of defendant] was negligent in the use or maintenance
of the property;

3. That [name of plaintiff] was harmed; and

4. That [name of defendant]’s negligence was a substantial factor in
causing [name of plaintiff]’s harm.

New September 2003; Revised June 2005, December 2011

Directions for Use

For cases involving public entity defendants, see instructions on dangerous

conditions of public property (CACI No. 1100 et seq.).

Sources and Authority

• General Duty to Exercise Due Care. Civil Code section 1714(a).

• “The elements of a negligence claim and a premises liability claim are the

same: a legal duty of care, breach of that duty, and proximate cause resulting in

injury. Premises liability ‘ “is grounded in the possession of the premises and

the attendant right to control and manage the premises” ’; accordingly, ‘ “mere

possession with its attendant right to control conditions on the premises is a

sufficient basis for the imposition of an affirmative duty to act.” ’ But the duty

arising from possession and control of property is adherence to the same

standard of care that applies in negligence cases. In determining whether a

premises owner owes a duty to persons on its property, we apply the Rowland

[Rowland v. Christian (1968) 69 Cal.2d 108 [70 Cal.Rptr. 97, 443 P.2d 561]]

factors. Indeed, Rowland itself involved premises liability.’ ” (Kesner v.

Superior Court (2016) 1 Cal.5th 1132, 1159 [210 Cal.Rptr.3d 283, 384 P.3d

283], internal citations omitted.)

• “The owner of premises is under a duty to exercise ordinary care in the

management of such premises in order to avoid exposing persons to an

unreasonable risk of harm. A failure to fulfill this duty is negligence.” (Brooks

v. Eugene Burger Management Corp. (1989) 215 Cal.App.3d 1611, 1619 [264

Cal.Rptr. 756].)

• “ ‘[P]roperty owners are liable for injuries on land they own, possess, or

control.’ But . . . the phrase ‘own, possess, or control’ is stated in the
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alternative. A defendant need not own, possess and control property in order to

be held liable; control alone is sufficient.” (Alcaraz v. Vece (1997) 14 Cal.4th

1149, 1162 [60 Cal.Rptr.2d 448, 929 P.2d 1239], original italics, internal

citations omitted.)

• “ ‘ “[A] landowner’s duty of care to avoid exposing others to a risk of injury is

not limited to injuries that occur on premises owned or controlled by the

landowner.” ’ ‘Rather, the duty of care encompasses a duty to avoid exposing

persons to risks of injury that occur off site if the landowner’s property is

maintained in such a manner as to expose persons to an unreasonable risk of

injury offsite.’ ” (Kesner, supra, 5 Cal.5th at p. 1159, internal citations omitted.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1082–1086

1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.01
(Matthew Bender)

6 California Real Estate Law and Practice, Ch. 170, The Premises: Duties and
Liabilities, §§ 170.01, 170.20 (Matthew Bender)

11 California Real Estate Law and Practice, Ch. 381, Tort Liability of Property
Owners, § 381.01 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 421, Premises Liability, § 421.11
(Matthew Bender)

17 California Points and Authorities, Ch. 178, Premises Liability, § 178.20 et seq.
(Matthew Bender)

1 California Civil Practice: Torts §§ 16:1–16:3 (Thomson Reuters)
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1005. Business Proprietor’s Liability for the Negligent/Intentional/
Criminal Conduct of Others

[An owner of a business that is open to the public/A landlord] must use
reasonable care to protect [patrons/guests/tenants] from another
person’s harmful conduct on [his/her/its] property if the
[owner/landlord] can reasonably anticipate such conduct.

New September 2003

Sources and Authority

• “[T]he property holder only ‘has a duty to protect against types of crimes of

which he has notice and which are likely to recur if the common areas are not

secure.’ The court’s focus in determining duty ‘ “ ‘is not to decide whether a

particular plaintiff’s injury was reasonably foreseeable in light of a particular

defendant’s conduct, but rather to evaluate more generally whether the category

of negligent conduct at issue is sufficiently likely to result in the kind of harm

experienced that liability may appropriately be imposed on the negligent party.’

[Citation.]” ’ ” (Janice H. v. 696 North Robertson, LLC (2016) 1 Cal.App.5th

586, 594 [205 Cal.Rptr.3d 103], internal citation omitted.)

“[O]nly when ‘heightened’ foreseeability of third party criminal activity on the

premises exists-shown by prior similar incidents or other indications of a

reasonably foreseeable risk of violent criminal assaults in that location-does the

scope of a business proprietor’s special-relationship-based duty include an

obligation to provide guards to protect the safety of patrons.” (Delgado v. Trax

Bar & Grill (2005) 36 Cal.4th 224, 240 [30 Cal.Rptr.3d 145, 113 P.3d 1159],

internal citations and footnote omitted, original italics.)

• “Here [defendant] argues it has no duty unless and until it experiences a similar

criminal incident. We disagree. While a property holder generally has a duty to

protect against types of crimes of which he is on notice, the absence of

previous occurrences does not end the duty inquiry. We look to all of the

factual circumstances to assess foreseeability.” (Janice H., supra, 1 Cal.App.5th

at p. 595, internal citation omitted.)

• “Even when proprietors . . . have no duty . . . to provide a security guard or

undertake other similarly burdensome preventative measures, the proprietor is

not necessarily insulated from liability under the special relationship doctrine. A

proprietor that has no duty . . . to hire a security guard or to undertake other

similarly burdensome preventative measures still owes a duty of due care to a

patron or invitee by virtue of the special relationship, and there are

circumstances (apart from the failure to provide a security guard or undertake

other similarly burdensome preventative measures) that may give rise to liability

based upon the proprietor’s special relationship.” (Delgado, supra, 36 Cal.4th at

pp. 240–241.)
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• A business proprietor is not an insurer of the safety of his invitees, “but he is

required to exercise reasonable care for their safety and is liable for injuries

resulting from a breach of this duty. The general duty includes not only the duty

to inspect the premises in order to uncover dangerous conditions, but, as well,

the duty to take affirmative action to control the wrongful acts of third persons

which threaten invitees where the occupant has reasonable cause to anticipate

such acts and the probability of injury resulting therefrom.” (Taylor v.

Centennial Bowl, Inc. (1966) 65 Cal.2d 114, 121 [52 Cal.Rptr. 561, 416 P.2d

793], internal citations omitted.)

• “Once a court finds that the defendant was under a duty to protect the plaintiff,

it is for the factfinder to decide whether the security measures were reasonable

under the circumstances. The jury must decide whether the security was

adequate.” (Isaacs v. Huntington Memorial Hospital (1985) 38 Cal.3d 112, 131

[211 Cal.Rptr. 356, 695 P.2d 653], internal citation omitted.)

• “[A]s frequently recognized, a duty to take affirmative action to control the

wrongful acts of a third party will be imposed only where such conduct can be

reasonably anticipated.” (Ann M. v. Pacific Plaza Shopping Center (1993) 6

Cal.4th 666, 676 [25 Cal.Rptr.2d 137, 863 P.2d 207], internal citations omitted.)

• “In the case of a landlord, this general duty of maintenance, which is owed to

tenants and patrons, has been held to include the duty to take reasonable steps

to secure common areas against foreseeable criminal acts of third parties that

are likely to occur in the absence of such precautionary measures.” (Ann M.,

supra, 6 Cal.4th at p. 674, internal citation omitted; Frances T. v. Village Green

Owners Assn. (1986) 42 Cal.3d 490, 499–501 [229 Cal.Rptr. 456, 723 P.2d

573].)

• “[Restatement Second of Torts] Section 314A identifies ‘special relations’ which

give rise to a duty to protect another. Section 344 of the Restatement Second of

Torts expands on that duty as it applies to business operators.” (Ky. Fried

Chicken of Cal. v. Superior Court (1997) 14 Cal.4th 814, 823 [59 Cal.Rptr.2d

756, 927 P.2d 1260].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1129–1149

1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.06
(Matthew Bender)

6 California Real Estate Law and Practice, Ch. 170, The Premises: Duties and
Liabilities, § 170.05 (Matthew Bender)

11 California Real Estate Law and Practice, Ch. 381, Tort Liability of Property
Owners, § 381.21 (Matthew Bender)

29 California Forms of Pleading and Practice, Ch. 334, Landlord and Tenant:
Claims for Damages, §§ 334.12, 334.23, 334.57 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 421, Premises Liability, § 421.30
et seq. (Matthew Bender)
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17 California Points and Authorities, Ch. 178, Premises Liability, § 178.60 et seq.
(Matthew Bender)

1 California Civil Practice: Torts § 16:5 (Thomson Reuters)
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1009B. Liability to Employees of Independent Contractors for

Unsafe Conditions—Retained Control

[Name of plaintiff] claims that [he/she] was harmed by an unsafe

condition while employed by [name of plaintiff’s employer] and working
on [name of defendant]’s property. To establish this claim, [name of
plaintiff] must prove all of the following:

1. That [name of defendant] [owned/leased/occupied/controlled] the
property;

2. That [name of defendant] retained control over safety conditions
at the worksite;

3. That [name of defendant] negligently exercised [his/her/its]
retained control over safety conditions by [specify alleged
negligent acts or omissions];

4. That [name of plaintiff] was harmed; and

5. That [name of defendant]’s negligent exercise of [his/her/its]
retained control over safety conditions was a substantial factor in
causing [name of plaintiff]’s harm.

Derived from former CACI No. 1009 April 2007; Revised April 2009, December

2010, December 2011, May 2017

Directions for Use

This instruction is for use if a dangerous condition on property causes injury to an

employee of an independent contractor hired to perform work on the property. The

basis of liability is that the defendant retained control over the safety conditions at

the worksite. For an instruction for injuries to others due to a concealed condition,

see CACI No. 1003, Unsafe Conditions. For an instruction for injuries based on

unsafe conditions not discoverable by the plaintiff’s employer, see CACI No.

1009A, Liability to Employees of Independent Contractors for Unsafe Concealed

Conditions. For an instruction for injuries based on the property owner’s providing

defective equipment, see CACI No. 1009D, Liability to Employees of Independent

Contractors for Unsafe Conditions—Defective Equipment.

See also the Vicarious Responsibility Series, CACI No. 3700 et seq., for

instructions on the liability of a hirer for the acts of an independent contractor.

The hirer’s retained control must have “affirmatively contributed” to the plaintiff’s

injury. (Hooker v. Department of Transportation (2002) 27 Cal.4th 198, 202 [115

Cal.Rptr.2d 853, 38 P.3d 1081].) However, the affirmative contribution need not be

active conduct but may be a failure to act. (Id. at p. 212, fn. 3.) “Affirmative

contribution” means that there must be causation between the hirer’s retained
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control and the plaintiff’s injury. But “affirmative contribution” might be construed

by a jury to require active conduct rather than a failure to act. Element 5, the

standard “substantial factor” element, expresses the “affirmative contribution.”

requirement. (See Regalado v. Callaghan (2016) 3 Cal.App.5th 582, 594–595 [207

Cal.Rptr.3d 712] [agreeing with committee’s position that “affirmatively

contributed” need not be specifically stated in instruction].)

Sources and Authority

• “We conclude that a hirer of an independent contractor is not liable to an

employee of the contractor merely because the hirer retained control over safety

conditions at a worksite, but that a hirer is liable to an employee of a contractor

insofar as a hirer’s exercise of retained control affırmatively contributed to the

employee’s injuries.” (Hooker, supra, 27 Cal.4th at p. 202, original italics.)

• “Imposing tort liability on a hirer of an independent contractor when the hirer’s

conduct has affirmatively contributed to the injuries of the contractor’s

employee is consistent with the rationale of our decisions in Privette, Toland

and Camargo because the liability of the hirer in such a case is not ‘ “in

essence ‘vicarious’ or ‘derivative’ in the sense that it derives from the ‘act or

omission’ of the hired contractor.” ’ To the contrary, the liability of the hirer in

such a case is direct in a much stronger sense of that term.” (Hooker, supra, 27

Cal.4th at pp. 211–212, original italics, internal citations and footnote omitted.)

• “Such affirmative contribution need not always be in the form of actively

directing a contractor or contractor’s employee. There will be times when a

hirer will be liable for its omissions. For example, if the hirer promises to

undertake a particular safety measure, then the hirer’s negligent failure to do so

should result in liability if such negligence leads to an employee injury.”

(Hooker, supra, 27 Cal.4th at p. 212, fn. 3.)

• “If a hirer entrusts work to an independent contractor, but retains control over

safety conditions at a jobsite and then negligently exercises that control in a

manner that affirmatively contributes to an employee’s injuries, the hirer is

liable for those injuries, based on its own negligent exercise of that retained

control.” (Tverberg v. Fillner Constr., Inc. (2012) 202 Cal.App.4th 1439, 1446

[136 Cal.Rptr.3d 521].)

• “A hirer’s failure to correct an unsafe condition, by itself, does not establish an

affirmative contribution.” (Khosh v. Staples Construction Co., Inc. (2016) 4

Cal.App.5th 712, 718 [208 Cal.Rptr.3d 699].)

• “Although drawn directly from case law, [plaintiff]’s proposed Special

Instructions Nos. 2 and 8 are somewhat misleading in that they suggest that in

order for the hirer to ‘affirmatively contribute’ to the plaintiff’s injuries, the

hirer must have engaged in some form of active direction or conduct. However,

‘affirmative contribution need not always be in the form of actively directing a

contractor or contractor’s employee. There will be times when a hirer will be

liable for its omissions.’ The Advisory Committee on Civil Jury Instructions

recognized the potential to confuse the jury by including ‘affirmative
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contribution’ language in CACI No. 1009B. The committee’s Directions for Use

states: ‘The hirer’s retained control must have “affirmatively contributed” to the

plaintiff’s injury. [Citation.] However, the affirmative contribution need not be

active conduct but may be in the form of an omission to act. [Citation.] The

advisory committee believes that the “affirmative contribution” requirement

simply means that there must be causation between the hirer’s conduct and the

plaintiff’s injury. Because “affirmative contribution” might be construed by a

jury to require active conduct rather than a failure to act, the committee

believes that its standard “substantial factor” element adequately expresses the

“affirmative contribution” requirement.’ (Directions for Use for CACI No.

1009B.) [¶ ] We agree with the Advisory Committee on Civil Jury Instructions

that CACI No. 1009B adequately covers the ‘affirmative contribution’

requirement set forth in Hooker.” (Regalado v. Callaghan (2016) 3 Cal.App.5th

582, 594–595 [207 Cal.Rptr.3d 712].)

• “When the employer directs that work be done by use of a particular mode or

otherwise interferes with the means and methods of accomplishing the work, an

affirmative contribution occurs. When the hirer does not fully delegate the task

of providing a safe working environment but in some manner actively

participates in how the job is done, the hirer may be held liable to the employee

if its participation affirmatively contributed to the employee’s injury. [¶ ] By

contrast, passively permitting an unsafe condition to occur rather than directing

it to occur does not constitute affirmative contribution. The failure to institute

specific safety measures is not actionable unless there is some evidence that the

hirer or the contractor had agreed to implement these measures. Thus, the

failure to exercise retained control does not constitute an affirmative

contribution to an injury. Such affirmative contribution must be based on a

negligent exercise of control. In order for a worker to recover on a retained

control theory, the hirer must engage in some active participation.” (Tverberg,

supra, 202 Cal.App.4th at p. 1446, internal citations omitted.)

• “[U]nder Government Code section 815.4, a public entity can be held liable

under the retained control doctrine, provided a private person would be liable

under the same circumstances. This means that the public entity must

negligently exercise its retained control so as to affirmatively contribute to the

injuries of the employee of the independent contractor.” (McCarty v.

Department of Transportation (2008) 164 Cal.App.4th 955, 985 [79 Cal.Rptr.3d

777], original italics.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1117

Friedman, et al., California Practice Guide: Landlord-Tenant, Ch. 6-A, Liability For
Defective Conditions On Premises, ¶ 6:1 et seq. (The Rutter Group)

1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.08
(Matthew Bender)

11 California Real Estate Law and Practice, Ch. 381, Tort Liability of Property
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Owners, § 381.23 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 421, Premises Liability, § 421.12
(Matthew Bender)

17 California Points and Authorities, Ch. 178, Premises Liability, § 178.20 et seq.
(Matthew Bender)
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1010. Affirmative Defense—Recreation Immunity—Exceptions
(Civ. Code, § 846)

[Name of defendant] is not responsible for [name of plaintiff]’s harm if
[name of defendant] proves that [name of plaintiff]’s harm resulted from
[his/her/name of person causing injury’s] entry on or use of [name of
defendant]’s property for a recreational purpose. However, [name of
defendant] is still responsible for [name of plaintiff]’s harm if [name of
plaintiff] proves that

[Choose one or more of the following three options:]

[[name of defendant] willfully or maliciously failed to protect others from
or warn others about a dangerous [condition/use/structure/activity] on
the property.]

[or]

[a charge or fee was paid to [name of defendant] to use the property.]

[or]

[[name of defendant] expressly invited [name of plaintiff] to enter the
property for the recreational purpose.]

New September 2003; Revised October 2008, December 2014, May 2017

Directions for Use

This instruction sets forth the statutory exceptions to recreational immunity. (See

Civ. Code, § 846.) In the opening paragraph, if the plaintiff was not the recreational

user of the property, insert the name of the person whose conduct on the property

is alleged to have caused plaintiff’s injury. Immunity extends to injuries to persons

who are neither on the property nor engaged in a recreational purpose if the injury

was caused by a recreational user of the property. (See Wang v. Nibbelink (2016) 4

Cal.App.5th 1, 17 [208 Cal.Rptr.3d 461].)

Choose one or more of the optional exceptions according to the facts. Depending

on the facts, the court could instruct that the activity involved was a “recreational

purpose” as a matter of law. For a comprehensive list of “recreational purposes,”

refer to Civil Code section 846.

Whether the term “willful or malicious failure” has a unique meaning under this

statute is not entirely clear. One court construing this statute has said that three

elements must be present to raise a negligent act to the level of willful misconduct:

(1) actual or constructive knowledge of the peril to be apprehended, (2) actual or

constructive knowledge that injury is a probable, as opposed to a possible, result of

the danger, and (3) conscious failure to act to avoid the peril. (See New v.

Consolidated Rock Products Co. (1985) 171 Cal.App.3d 681, 689–690 [217

Cal.Rptr. 522].)
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Federal courts interpreting California law have addressed whether the “express

invitation” must be personal to the user. The Ninth Circuit has held that invitations

to the general public do not qualify as “express invitations” within the meaning of

section 846. In Ravell v. United States (9th Cir. 1994) 22 F.3d 960, 963, the Ninth

Circuit held that California law requires a personal invitation for a section 846

invitation, citing Johnson v. Unocal Corp. (1993) 21 Cal.App.4th 310, 317 [26

Cal.Rptr.2d 148]. However, the issue has not been definitively resolved by the

California Supreme Court.

Sources and Authority

• Recreational Immunity. Civil Code section 846.

• “[A]n owner of . . . real property owes no duty of care to keep the premises

safe for entry or use by others for recreational purposes or to give recreational

users warning of hazards on the property, unless: (1) the landowner willfully or

maliciously fails to guard or warn against a dangerous condition, use, structure

or activity; (2) permission to enter for a recreational purpose is granted for a

consideration; or (3) the landowner expressly invites rather than merely permits

the user to come upon the premises.” (Ornelas v. Randolph (1993) 4 Cal.4th

1095, 1099–1100 [17 Cal.Rptr.2d 594, 847 P.2d 560].)

• “Generally, whether one has entered property for a recreational purpose within

the meaning of the statute is a question of fact, to be determined through a

consideration of the ‘totality of the facts and circumstances, including . . . the

prior use of the land. While the plaintiff’s subjective intent will not be

controlling, it is relevant to show purpose.’ ” (Ornelas, supra, 4 Cal.4th at p.

1102, internal citation omitted.)

• “The phrase ‘interest in real property’ should not be given a narrow or technical

interpretation that would frustrate the Legislature’s intention in passing and

amending section 846.” (Hubbard v. Brown (1990) 50 Cal.3d 189, 196 [266

Cal.Rptr. 491, 785 P.2d 1183].)

• “[D]efendants’ status as business invitees of the landowner does not satisfy the

prerequisite that the party seeking to invoke the immunity provisions of section

846 be ‘[a]n owner of any estate or any other interest in real property, whether

possessory or nonpossessory.’ Although such invitee may be entitled to be

present on the property during such time as the work is being performed, such

presence does not convey any estate or interest in the property.” (Jenson v.

Kenneth I. Mullen, Consulting Engineers, Inc. (1989) 211 Cal.App.3d 653, 658

[259 Cal.Rptr. 552].)

• “Subpart (c) of the third paragraph of section 846 is not limited to injuries to

persons on the premises and therefore on its face encompasses persons off-

premises such as [plaintiff] and her husband. It is not limited to injuries to

recreational participants. Had the Legislature wanted to narrow the third

paragraph’s immunity to injured recreational users, it could have done so, as it

did in the first paragraph.” (Wang, supra, 4 Cal.App.5th at p. 17.)

• “The concept of willful misconduct has a well-established, well-defined
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meaning in California law. ‘Willful or wanton misconduct is intentional

wrongful conduct, done either with a knowledge that serious injury to another

will probably result, or with a wanton and reckless disregard of the possible

results.’ ” (New, supra, 171 Cal.App.3d at p. 689, internal citations omitted.)

• “Clearly, consideration means some type of entrance fee or charge for

permitting a person to use specially constructed facilities. There are many

amusement facilities in government-owned parks that charge admission fees and

a consideration in this or a similar context was intended.” (Moore v. City of

Torrance (1979) 101 Cal.App.3d 66, 72 [166 Cal.Rptr. 192], disapproved of on

other grounds in Delta Farms Reclamation Dist. v. Superior Court (1983) 33

Cal.3d 699, 707 [190 Cal.Rptr. 494, 660 P.2d 1168].)

• “A landowner must gain some immediate and reasonably direct advantage,

usually in the form of an entrance fee, before the exception to immunity for

consideration under section 846 comes into play.” (Johnson, supra, 21

Cal.App.4th at p. 317.)

• “The purpose of section 846 is to encourage landowners to permit people to use

their property for recreational use without fear of reprisal in the form of

lawsuits. The trial court should therefore construe the exceptions for

consideration and express invitees narrowly. (Johnson, supra, 21 Cal.App.4th at

p. 315.)

• “Civil Code section 846’s liability shield does not extend to acts of vehicular

negligence by a landowner or by the landowner’s employee while acting within

the course of the employment. We base this conclusion on section 846’s plain

language. The statutory phrase ‘keep the premises safe’ is an apt description of

the property-based duties underlying premises liability, a liability category that

does not include vehicular negligence. Furthermore, a broad construction of that

statutory phrase would render superfluous another provision of section 846

shielding landowners from liability for failure to warn recreational users about

hazardous conditions or activities on the land.” (Klein v. United States of

America (2010) 50 Cal.4th 68, 72 [112 Cal.Rptr.3d 722, 235 P.3d 42].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1103–1111

1 Levy et al., California Torts, Ch. 15, General Premises Liability, § 15.22
(Matthew Bender)

11 California Real Estate Law and Practice, Ch. 381, Tort Liability of Property
Owners, § 381.30 (Matthew Bender)

36 California Forms of Pleading and Practice, Ch. 421, Premises Liability, § 421.21
(Matthew Bender)

17 California Points and Authorities, Ch. 178, Premises Liability, § 178.130 et seq.
(Matthew Bender)

1 California Civil Practice: Torts § 16:34 (Thomson Reuters)
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VF-1001. Premises Liability—Affirmative Defense—Recreation

Immunity—Exceptions

We answer the questions submitted to us as follows:

1. Did [name of defendant] [own/lease/occupy/control] the property?

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

2. Was [name of defendant] negligent in the [use/maintenance] of the

property?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

3. Was [name of defendant]’s negligence a substantial factor in

causing harm to [name of plaintiff]?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

4. Did [name of plaintiff/name of person causing injury] enter on or

use [name of defendant]’s property for a recreational purpose?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If

you answered no, skip question 5 and answer question 6.

5. Did [name of defendant] willfully or maliciously fail to protect
others from or warn others about a dangerous [condition/use/
structure/activity] on the property?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

6. What are [name of plaintiff]’s damages?

[a. Past economic loss
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[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other past economic
loss

$ ]

Total Past Economic Damages: $
]

[b. Future economic loss

[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other future eco-
nomic loss

$ ]

Total Future Economic Damages: $
]

[c. Past noneconomic loss, including [physical pain/mental
suffering:]

$ ]

[d. Future noneconomic loss, including [physical pain/mental
suffering:]

$ ]

TOTAL $

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised April 2007, October 2008, December 2010,

December 2014, December 2016, May 2017

Directions for Use

This verdict form is based on CACI No. 1000, Premises Liability—Essential

Factual Elements, and CACI No. 1010, Affırmative Defense—Recreation

Immunity—Exceptions.

The special verdict forms in this section are intended only as models. They may

CACI No. VF-1001
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need to be modified depending on the facts of the case.

If either of the other two exceptions to recreational immunity from Civil Code

section 846 is at issue, question 5 should be replaced with appropriate language for

the applicable exception. (See CACI No. 1010.)

If specificity is not required, users do not have to itemize all the damages listed in

question 6. The breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.

CACI No. VF-1001
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1246. Affirmative Defense—Design Defect—Government
Contractor

[Name of defendant] may not be held liable for design defects in the
[product] if it proves all of the following:

1. That [name of defendant] contracted with the United States
government to provide the [product] for military use;

2. That the United States approved reasonably precise specifications
for the [product];

3. That the [product] conformed to those specifications; and

4. That [name of defendant] warned the United States about the
dangers in the use of the [product] that were known to [name of
defendant] but not to the United States.

New June 2010; Revised December 2010

Directions for Use

This instruction is for use if the defendant’s product whose design is challenged

was provided to the United States government for military use. The essence of the

defense is that the plaintiff should not be able to impose on a government

contractor a duty under state law that is contrary to the duty imposed by the

government contract. (See Boyle v. United Technologies Corp. (1988) 487 U.S. 500,

508–509 [108 S.Ct. 2510, 101 L.Ed.2d 442].)

It has been stated that the defense is not limited to military contracts (see Oxford v.

Foster Wheeler LLC (2009) 177 Cal.App.4th 700, 710 [99 Cal.Rptr.3d 418]),

though no California court has expressly so held.

Different standards and elements apply in a failure-to-warn case. For an instruction

for use in such a case, see CACI No. 1247, Affırmative Defense—Failure to

Warn—Government Contractor.

Sources and Authority

• “The [United States] Supreme Court noted that in areas of ‘ “uniquely federal

interests” ’ state law may be preempted or displaced by federal law, and that

civil liability arising from the performance of federal procurement contracts is

such an area. The court further determined that preemption or displacement of

state law occurs in an area of uniquely federal interests only where a

‘ “significant conflict” ’ exists between an identifiable federal policy or interest

and the operation of state law. The court concluded that ‘state law which holds

Government contractors liable for design defects in military equipment does in

some circumstances present a “significant conflict” with federal policy and must

be displaced.’ ” (Oxford, supra, 177 Cal.App.4th at p. 708, quoting Boyle,
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supra, 487 U.S. at pp. 500, 504, 507, 512.)

• “Liability for design defects in military equipment cannot be imposed, pursuant

to state law, when (1) the United States approved reasonably precise

specifications; (2) the equipment conformed to those specifications; and (3) the

supplier warned the United States about the dangers in the use of the equipment

that were known to the supplier but not to the United States. The first two of

these conditions assure that the suit is within the area where the policy of the

‘discretionary function’ would be frustrated—i.e., they assure that the design

feature in question was considered by a Government officer, and not merely by

the contractor itself. The third condition is necessary because, in its absence, the

displacement of state tort law would create some incentive for the manufacturer

to withhold knowledge of risks, since conveying that knowledge might disrupt

the contract but withholding it would produce no liability. We adopt this

provision lest our effort to protect discretionary functions perversely impede

them by cutting off information highly relevant to the discretionary decision.”

(Boyle, supra, 487 U.S. at pp. 512–513.)

• “[T]he fact that a company supplies goods to the military does not, in and of

itself, immunize it from liability for the injuries caused by those goods. Where

the goods ordered by the military are those readily available, in substantially

similar form, to commercial users, the military contractor defense does not

apply.” (In re Hawaii Federal Asbestos Cases (9th Cir. 1992) 960 F.2d 806,

811.)

• “[W]here a purchase does not involve ‘reasonably precise specifications’ bearing

on the challenged design feature, the government necessarily has not made a

considered evaluation of and affirmative judgment call about the design.” (Kase

v. Metalclad Insulation Corp. (2016) 6 Cal.App.5th 623, 628 [212 Cal.Rptr.3d

198].)

• “In our view, if a product is produced according to military specifications and

used by the military because of particular qualities which serve a military

purpose, and is incidentally sold commercially as well, that product may

nonetheless still qualify as military equipment under the military contractor

defense.” (Jackson v. Deft, Inc. (1990) 223 Cal.App.3d 1305, 1319 [273

Cal.Rptr. 214]; see also Kase, supra, 6 Cal.App.5th at p. 637 [“We continue to

agree with Jackson and Oxford that a product’s commercial availability does not

necessarily foreclose the government contractor defense.”].)

• “While courts such as the court in Hawaii have sought to confine the

government contractor defense to products that are made exclusively for the

military, we agree with the court in Jackson that this limitation is unduly

confining. Though the court in Boyle discussed the parameters of the contractor

defense in terms of ‘military equipment,’ use of that term appears to have

followed from the facts of that case. Other courts considering this issue have

concluded the defense is not limited to military contracts. . . . [Boyle’s]

application focuses instead on whether the issue or area is one involving

‘uniquely federal interests’ and, if so, whether the application of state law

CACI No. 1246
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presents a ‘significant conflict’ with federal policy.” (Oxford, supra, 177

Cal.App.4th at p. 710; the split on this issue in the federal and other state courts

is noted in Carley v. Wheeled Coach (3d Cir. 1993) 991 F.2d 1117, 1119, fn. 1.)

• “[T]he Supreme Court in Boyle did not expressly limit its holding to products

liability causes of action. Thus, the government contractor defense is applicable

to related negligence claims.” (Oxford, supra, 177 Cal.App.4th at p. 711.)

• “[I]n order to satisfy the first condition—government ‘approval’ . . . the

government’s involvement must transcend rubber stamping.” (Oxford, supra,

177 Cal.App.4th at p. 712.)

• “[A]pproval must result from a ‘continuous exchange’ and ‘back and forth

dialogue’ between the contractor and the government. When the government

engages in a thorough review of the allegedly defective design and takes an

active role in testing and implementing that design, Boyle’s first element is

met.” (Getz v. Boeing Co. (9th Cir. 2011) 654 F.3d 852, 861, internal citation

omitted.)

• “[T]he operative test for conformity with reasonably precise specifications turns

on whether ‘the alleged defect . . . exist[ed] independently of the design

itself.’ ‘To say that a product failed to conform to specifications is just another

way of saying that it was defectively manufactured.’ Therefore, absent some

evidence of a latent manufacturing defect, a military contractor can establish

conformity with reasonably precise specifications by showing ‘[e]xtensive

government involvement in the design, review, development and testing of a

product’ and by demonstrating ‘extensive acceptance and use of the product

following production.’ ” (Getz, supra, 654 F.3d at p. 864, internal citations

omitted.)

• “Although the source of the government contractor defense is the United States’

sovereign immunity, we have explicitly stated that ‘the government contractor

defense does not confer sovereign immunity on contractors.’ ” (Rodriguez v.

Lockheed Martin Corp. (9th Cir. 2010) 627 F.3d 1259, 1265.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1538

Haning et al., California Practice Guide: Personal Injury, Ch. 2(II)-D, Strict
Liability For Defective Products, ¶¶ 2:1270, 2:1316, 2:1631 (The Rutter Group)

1 California Products Liability Actions, Ch. 8, Defenses, § 8.05 (Matthew Bender)

2 Levy et al., California Torts, Ch. 21, Aviation Tort Law, § 21.02[6] (Matthew
Bender)

2 California Forms of Pleading and Practice, Ch. 16, Airplanes and Airports,
§ 16.10[5] (Matthew Bender)

40 California Forms of Pleading and Practice, Ch. 460, Products Liability,
§ 460.104[23] (Matthew Bender)
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1249. Affirmative Defense—Reliance on Knowledgeable

Intermediary

[Name of defendant] claims that [he/she/it] is not responsible for any

harm to [name of plaintiff] based on a failure to warn because [name of

defendant] sold [specify product, e.g., asbestos] to an intermediary

purchaser [name of intermediary]; and [name of defendant] relied on
[name of intermediary] to provide adequate warnings to end users of

[e.g., asbestos]. To succeed on this defense, [name of defendant] must
prove:

1. That [name of defendant] sold [specify product, e.g., asbestos] to
[name of intermediary];

[2. That [name of defendant] conveyed adequate warnings of the
particular risks in the use of [e.g., asbestos] to [name of
intermediary].]

[2. [or]

[2. That [name of defendant] knew that [name of intermediary] was
aware of, or should have been aware of, the particular risks of
[e.g., asbestos];]

[2. and

3. That [name of defendant] actually and reasonably relied on [name
of intermediary] to convey adequate warnings of the particular
risks in the use of [e.g., asbestos] to those who, like [name of
plaintiff], might encounter the risk of [e.g., asbestos].

3. Reasonable reliance depends on many factors, including, but not
limited to:

a. The degree of risk posed by [e.g., asbestos];

b. The feasibility of [name of defendant]’s directly warning those
who might encounter [e.g., asbestos] in a finished product;
and

c. The likelihood that the intermediary purchaser will convey
warnings.

c. In determining the likelihood that [name of intermediary]
would convey adequate warnings, consider what a supplier of
[e.g., asbestos] should know about [name of intermediary].
Factors to consider include, but are not limited to:

(1) Whether [name of intermediary] knew or should have been
aware of the specific risks posed by [e.g., asbestos];
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(2) Whether [name of intermediary] had a reputation for
carefulness; and

(3) Whether [name of intermediary] was willing to, and had
the ability to, communicate adequate warnings to end
users.

New May 2017

Directions for Use

Give this instruction if the defendant supplier of materials claims that it gave

warnings to an intermediary purchaser or relied on an intermediary purchaser to

provide warnings to end users of the product. Reasonable reliance on an

intermediary is an affirmative defense to a claim of failure to warn under both strict

liability and negligence theories. (See Webb v. Special Electric Co., Inc. (2016) 63

Cal.4th 167, 187 [202 Cal.Rptr.3d 460, 370 P.3d 1022].)

This instruction sets forth all of the elements of the defense. The reasonableness of

the defendant’s reliance under factors a–c on the intermediary to warn end users is

a question of fact. (Webb, supra, 63 Cal.4th at p. 180.)

Sources and Authority

• “When a hazardous raw material is supplied for any purpose, including the

manufacture of a finished product, the supplier has a duty to warn about the

material’s dangers. Under the sophisticated intermediary doctrine, the supplier

can discharge this duty if it conveys adequate warnings to the material’s

purchaser, or sells to a sufficiently sophisticated purchaser, and reasonably relies

on the purchaser to convey adequate warnings to others, including those who

encounter the material in a finished product. Reasonable reliance depends on

many circumstances, including the degree of risk posed by the material, the

likelihood the purchaser will convey warnings, and the feasibility of directly

warning end users. The doctrine balances the competing policies of

compensating those injured by dangerous products and encouraging conduct that

can feasibly be performed.” (Webb, supra, 63 Cal.4th at p. 177.)

• “To establish a defense under the sophisticated intermediary doctrine, a product

supplier must show not only that it warned or sold to a knowledgeable

intermediary, but also that it actually and reasonably relied on the intermediary

to convey warnings to end users. This inquiry will typically raise questions of

fact for the jury to resolve unless critical facts establishing reasonableness are

undisputed.” (Webb, supra, 63 Cal.4th at pp. 189–190.)

• “Because the sophisticated intermediary doctrine is an affirmative defense, the

supplier bears the burden of proving that it adequately warned the intermediary,

or knew the intermediary was aware or should have been aware of the specific

hazard, and reasonably relied on the intermediary to transmit warnings.” (Webb,

supra, 63 Cal.4th at p. 187.)
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• “Like the sophisticated user defense, the sophisticated intermediary defense

applies to failure to warn claims sounding in either strict liability or negligence.

As we have previously observed, ‘there is little functional difference between

the two theories in the failure to warn context.’ ‘[I]n failure to warn cases,

whether asserted on negligence or strict liability grounds, there is but one

unitary theory of liability which is negligence based—the duty to use reasonable

care in promulgating a warning.’ ” (Webb, supra, 63 Cal.4th at p. 187, internal

citations omitted.)

• “The goal of products liability law is not merely to spread risk but also ‘to

“induce conduct that is capable of being performed.” ’ The sophisticated

intermediary doctrine serves this goal by recognizing a product supplier’s duty

to warn but permitting the supplier to discharge this duty in a responsible and

practical way. It appropriately and equitably balances the practical realities of

supplying products with the need for consumer safety.” (Webb, supra, 63

Cal.4th at p. 187, internal citation omitted.)

• “The ‘gravity’ of risk factor encompasses both the ‘serious or trivial character

of the harm’ that is possible and the likelihood that this harm will result. This

factor focuses on the nature of the material supplied. If the substance is

extremely dangerous, the supplier may need to take additional steps, such as

inquiring about the intermediary’s warning practices, to ensure that warnings are

communicated. The overarching question is the reasonableness of the supplier’s

conduct given the potential severity of the harm.” (Webb, supra, 63 Cal.4th at p.

190, internal citation omitted.)

• “The second Restatement factor, measuring the likelihood that the intermediary

will warn, focuses on the reliability of the intermediary. The supplier’s

knowledge about the intermediary’s reliability is judged by an objective

standard, based on what a reasonable supplier would have known under the

circumstances. Relevant concerns for this factor include, for example, the

intermediary’s level of knowledge about the hazard, its reputation for

carefulness or consideration, and its willingness, and ability, to communicate

adequate warnings to end users. Of course, a supplier is always free to inquire

about the intermediary’s warning policies and practices as a means of assessing

the intermediary’s reliability. The Second Restatement suggests economic

motivations may also be important. For example, an intermediary manufacturer

may have an incentive to withhold necessary information about a component

material if warnings would make its product less attractive.” (Webb, supra, 63

Cal.4th at p. 190, internal citations omitted.)

• “It is also significant if, under the circumstances giving rise to the plaintiff’s

claim, the intermediary itself had a legal duty to warn end users about the

particular hazard in question. In general, ‘ “every person has a right to presume

that every other person will perform his duty and obey the law.” ’ As the

Restatement notes, ‘[m]odern life would be intolerable unless one were

permitted to rely to a certain extent on others’ doing what they normally do,

particularly if it is their duty to do so.’ This consideration may be especially
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relevant in the context of a raw material or other component supplied for use in

making a finished product. Under California law, a product manufacturer has a

legal duty to warn its customers of all known or knowable dangers arising from

use of the product. However, regardless of the purchaser’s independent duty, the

supplier cannot reasonably ignore known facts that would provide notice of a

substantial risk that the intermediary might fail to warn or that warnings might

fail to reach the consumer.” (Webb, supra, 63 Cal.4th at p. 191, internal

citations omitted.)

• “When raw materials are supplied in bulk for the manufacture of a finished

product, it may be difficult for the supplier to convey warnings to the product’s

ultimate consumers. These suppliers likely have no way to identify ultimate

product users and no ready means to communicate with them.” (Webb, supra,

63 Cal.4th at p. 191.)

• “We recognize that direct proof of actual reliance may be difficult to obtain

when, as in the case of latent disease, the material was supplied to an

intermediary long ago. However, actual reliance is an inference the factfinder

should be able to draw from circumstantial evidence about the parties’

dealings.” (Webb, supra, 63 Cal.4th at p. 193.)

Secondary Sources

9 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1174A

1 California Products Liability Actions, Ch. 2, Liability for Defective Products,
§ 2.21[3][c] (Matthew Bender)

40 California Forms of Pleading and Practice, Ch. 460, Products Liability,
§ 460.11[10][b] (Matthew Bender)

19 California Points and Authorities, Ch. 190, Products Liability, § 190.263 et seq.
(Matthew Bender)
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1720. Affirmative Defense—Truth

[Name of defendant] is not responsible for [name of plaintiff]’s harm, if
any, if [name of defendant] proves that [his/her/its] statement(s) about
[name of plaintiff] [was/were] true. [Name of defendant] does not have to
prove that the statement(s) [was/were] true in every detail, so long as
the statement(s) [was/were] substantially true.

New September 2003; Revised October 2008, May 2017

Directions for Use

This instruction is to be used only in cases involving private plaintiffs on matters

of private concern. In cases involving public figures or matters of public concern,

the burden of proving falsity is on the plaintiff. (Eisenberg v. Alameda Newspapers

(1999) 74 Cal.App.4th 1359, 1382 [88 Cal.Rptr.2d 802].)

Sources and Authority

• “Truth, of course, is an absolute defense to any libel action.” (Campanelli v.

Regents of Univ. of Cal. (1996) 44 Cal.App.4th 572, 581–582 [51 Cal.Rptr.2d

891].)

• “California law permits the defense of substantial truth and would absolve a

defendant even if she cannot ‘justify every word of the alleged defamatory

matter; it is sufficient if the substance of the charge be proved true, irrespective

of slight inaccuracy in the details.’ ‘Minor inaccuracies do not amount to falsity

so long as ‘the substance, the gist, the sting, of the libelous charge be

justified.’ ” (GetFugu, Inc. v. Patton Boggs LLP (2013) 220 Cal.App.4th 141,

154 [162 Cal.Rptr.3d 831], internal citation omitted.)

• “In defamation actions generally, factual truth is a defense which it is the

defendant’s burden to prove. [¶ ] In a defamation action against a newspaper by

a private person suing over statements of public concern, however, the First

Amendment places the burden of proving falsity on the plaintiff. As a matter of

constitutional law, therefore, media statements on matters of public interest,

including statements of opinion which reasonably imply a knowledge of facts,

‘must be provable as false before there can be liability under state defamation

law.’ ” (Eisenberg, supra, 74 Cal.App.4th at p. 1382, original italics, internal

citations omitted.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 556–560, 611, 614

4 Levy et al., California Torts, Ch. 45, Defamation, § 45.10 (Matthew Bender)

30 California Forms of Pleading and Practice, Ch. 340, Libel and Slander, § 340.55
(Matthew Bender)

14 California Points and Authorities, Ch. 142, Libel and Slander (Defamation),
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§ 142.39 (Matthew Bender)

1 California Civil Practice: Torts §§ 21:19, 21:52 (Thomson Reuters)
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1722. Retraction: News Publication or Broadcast (Civ. Code,
§ 48a)

Because [name of defendant] is a [[daily/weekly] news
publication/broadcaster], [name of plaintiff] may recover only the
following:

(a) Damages to property, business, trade, profession, or occupation;
and

(b) Damages for money spent as a result of the defamation.

However, this limitation does not apply if [name of plaintiff] proves both
of the following:

1. That [name of plaintiff] demanded a correction of the statement
within 20 days of discovering the statement; and

2. That [name of defendant] did not publish an adequate correction;

2. [or]

2. That [name of defendant]’s correction was not substantially as
conspicuous as the original [publication/broadcast];

2. [or]

2. That [name of defendant]’s correction was not
[published/broadcast] within three weeks of [name of plaintiff]’s
demand.

New September 2003; Revised June 2016, May 2017

Directions for Use

The judge should decide whether the demand for a retraction was served in

compliance with the statute. (O’Hara v. Storer Communications, Inc. (1991) 231

Cal.App.3d 1101, 1110 [282 Cal.Rptr. 712].)

The statute is limited to actions “for damages for the publication of a libel in a

daily or weekly news publication, or of a slander by radio broadcast.” (Civ. Code,

§ 48a(a).) However a “radio broadcast” includes television. (Civ. Code, § 48.5(4)

[the terms “radio,” “radio broadcast,” and “broadcast,” are defined to include both

visual and sound radio broadcasting]; Kalpoe v. Superior Court (2013) 222

Cal.App.4th 206, 210, 166 Cal.Rptr.3d 80].)

Sources and Authority

• Demand for Correction. Civil Code section 48a.

• “Under California law, a newspaper gains immunity from liability for all but

‘special damages’ when it prints a retraction satisfying the requirements of
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section 48a.” (Pierce v. San Jose Mercury News (1989) 214 Cal.App.3d 1626,

1631 [263 Cal.Rptr. 410]; see also Twin Coast Newspapers, Inc. v. Superior

Court (1989) 208 Cal.App.3d 656, 660–661 [256 Cal.Rptr. 310].)

• “An equivocal or incomplete retraction obviously serves no purpose even if it is

published in ‘substantially as conspicuous a manner . . . as were the statements

claimed to be libelous.’ ” (Weller v. American Broadcasting Companies, Inc.

(1991) 232 Cal.App.3d 991, 1011 [283 Cal.Rptr. 644].)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 629–639

4 Levy et al., California Torts, Ch. 45, Defamation, § 45.24 (Matthew Bender)

30 California Forms of Pleading and Practice, Ch. 340, Libel and Slander, § 340.53
(Matthew Bender)

14 California Points and Authorities, Ch. 142, Libel and Slander (Defamation),
§ 142.37 (Matthew Bender)

1 California Civil Practice: Torts §§ 21:55–21:57 (Thomson Reuters)
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VF-1700. Defamation per se (Public Officer/Figure and Limited
Public Figure)

We answer the questions submitted to us as follows:

1. Did [name of defendant] make the following statement to [a
person/persons] other than [name of plaintiff]? [Insert claimed per
se defamatory statement.]

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

2. Did the [person/people] to whom the statement was made
reasonably understand that the statement was about [name of
plaintiff]?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

3. Did [this person/these people] reasonably understand the
statement to mean that [insert ground(s) for defamation per se,
e.g., “[name of plaintiff] had committed a crime”]?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Was the statement false?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Did [name of plaintiff] prove by clear and convincing evidence
that [name of defendant] knew the statement was false or had
serious doubts about the truth of the statement?

5. Yes No

5. If your answer to question 5 is yes, then answer questions 6, 7,
and 8. If you answered no, stop here, answer no further
questions, and have the presiding juror sign and date this form.
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ACTUAL DAMAGES

6. Was [name of defendant]’s conduct a substantial factor in causing
[name of plaintiff] actual harm?

6. Yes No

6. If your answer to question 6 is yes, then answer question 7. If
you answered no, skip question 7 and answer question 8.

7. What are [name of plaintiff]’s actual damages for:

[a. Harm to [name of plaintiff]’s property, business, trade,
profession, or occupation? . . . . . . . . . . . . . . $ ]

[b. Expenses [name of plaintiff] had to pay as a result of the

defamatory statements? . . . . . . . . . . . . . . . . $ ]

[c. Harm to [name of plaintiff]’s reputation? . . . . . . $ ]

[d. Shame, mortification, or hurt feelings? . . . . . . . $ ]

7. [If [name of plaintiff] has not proved any actual damages for

either c or d, then answer question 8. If [name of plaintiff] has

proved actual damages for both c and d, skip question 8 and

answer question 9.]

ASSUMED DAMAGES

8. What are the damages you award [name of plaintiff] for the
assumed harm to [his/her] reputation, and for shame,
mortification, or hurt feelings? You must award at least a
nominal sum.

$

PUNITIVE DAMAGES

9. Did [name of plaintiff] prove by clear and convincing evidence
that [name of defendant] acted with malice, oppression, or fraud?

9. Yes No

9. If your answer to question 9 is yes, then answer question 10. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

10. What is your award of punitive damages, if any, against [name of
defendant]?

$

Signed:
Presiding Juror
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Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised December 2005, April 2008, October 2008,

December 2010, December 2016, May 2017

Directions for Use

This verdict form is based on CACI No. 1700, Defamation per se—Essential

Factual Elements (Public Offıcer/Figure and Limited Public Figure).

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

Multiple statements may need to be set out separately, and if separate damages are

claimed as to each statement, separate verdict forms may be needed for each

statement because all the elements may need to be found as to each statement.

Give the jury question 3 only if the statement is not defamatory on its face.

In question 7, omit damage items c and d if the plaintiff elects not to present proof

of actual damages for harm to reputation and for shame mortification, or hurt

feelings. Whether or not proof for both categories is offered, include question 8.

For these categories, the jury may find that no actual damages have been proven

but must still make an award of assumed damages.

Omit question 10 if the issue of punitive damages has been bifurcated.

If there is a dispute as to whether the statement in question 1 is one of fact or

opinion, an additional question or questions will be needed. See CACI No. 1707,

Fact Versus Opinion.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.

CACI No. VF-1700
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VF-1701. Defamation per quod (Public Officer/Figure and Limited
Public Figure)

We answer the questions submitted to us as follows:

1. Did [name of defendant] make the following statement to [a
person/persons] other than [name of plaintiff]? [Insert claimed per
quod defamatory statement.]

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

2. Did the [person/people] to whom the statement was made
reasonably understand that the statement was about [name of
plaintiff]?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

3. Was the statement false?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Did [name of plaintiff] prove by clear and convincing evidence
that [name of defendant] knew the statement was false or had
serious doubts about the truth of the statement?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Is the statement, because of facts known to the people who heard
or read it, the kind that would tend to injure [name of plaintiff]
in [his/her] occupation?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

116

0116 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:17 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:desig,  form:form/core:desig,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83


6. Did [name of plaintiff] suffer Harm to [his/her] property,

business, profession, or occupation [including money spent as a
result of the statement]?

6. Yes No

6. If your answer to question 6 is yes, then answer question 7. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

ACTUAL DAMAGES

7. Was [name of defendant]’s conduct a substantial factor in causing

[name of plaintiff] actual harm?

7. Yes No

7. If your answer to question 7 is yes, then answer questions 8. If

you answered no, skip question 8 and answer question 9.

8. What are [name of plaintiff]’s actual damages?

[$ ]

PUNITIVE DAMAGES

9. Did [name of plaintiff] prove by clear and convincing evidence

that [name of defendant] acted with malice, oppression, or fraud?

9. Yes No

9. If your answer to question 9 is yes, then answer question 10. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

10. What is your award of punitive damages, if any, against [name of
defendant]?

$

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised December 2005, December 2010, December 2016,

May 2017
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Directions for Use

This verdict form is based on CACI No. 1701, Defamation per quod—Essential

Factual Elements (Public Offıcer/Figure and Limited Public Figure).

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

Multiple statements may need to be set out separately, and if separate damages are

claimed as to each statement, separate verdict forms may be needed for each

statement because all the elements may need to be found as to each statement.

Users may need to itemize all the damages listed in question 8 if, for example,

there are multiple defendants and issues regarding apportionment of damages under

Proposition 51.

Question 5 may be modified by referring to one of the other two grounds listed in

element 3 of CACI No. 1701, Defamation per quod—Essential Factual Elements

(Public Offıcer/Figure and Limited Public Figure), depending on which ground is

applicable in the case.

Additional questions may be needed on the issue of punitive damages if the

defendant is a corporate or other entity.

Omit question 10 if the issue of punitive damages has been bifurcated.

If there is a dispute as to whether the statement in question 1 is one of fact or

opinion, an additional question or questions will be needed. See CACI No. 1707,

Fact Versus Opinion.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.
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VF-1702. Defamation per se (Private Figure—Matter of Public
Concern)

We answer the questions submitted to us as follows:

1. Did [name of defendant] make the following statement to [a
person/persons] other than [name of plaintiff]? [Insert claimed per
se defamatory statement.]

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

2. Did the [person/people] to whom the statement was made
reasonably understand that the statement was about [name of
plaintiff]?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

3. Did [this person/these people] reasonably understand the
statement to mean that [insert ground(s) for defamation per se,
e.g., “[name of plaintiff] had committed a crime”]?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Was the statement false?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Did [name of defendant] fail to use reasonable care to determine
the truth or falsity of the statement?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

ACTUAL DAMAGES
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6. Was [name of defendant]’s conduct a substantial factor in causing

[name of plaintiff] actual harm?

6. Yes No

6. If your answer to question 6 is yes, then answer question 7. If

you answered no, skip question 7 and answer question 8.

7. What are [name of plaintiff]’s actual damages for:

[a. Harm to [name of plaintiff]’s property, business, trade,
profession, or occupation? . . . . . . . . . . . . . . $ ]

[b. Expenses [name of plaintiff] had to pay as a result of the

defamatory statements? . . . . . . . . . . . . . . . $ ]

[c. Harm to [name of plaintiff]’s reputation? . . . . . . $ ]

[d. Shame, mortification, or hurt feelings?. . . . . . . $ ]

7. [If [name of plaintiff] has not proved any actual damages for

either c or d, answer question 8. If [name of plaintiff] has proved

actual damages for both c and d, skip questions 8 and 9 and
answer question 10.]

ASSUMED DAMAGES

8. Did [name of plaintiff] prove by clear and convincing evidence
that [name of defendant] knew the statement was false or had
serious doubts about the truth of the statement?

8. Yes No

8. If your answer to question 8 is yes, then answer question 9. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

9. What are the damages you award [name of plaintiff] for the
assumed harm to [his/her] reputation and for shame,
mortification, or hurt feelings? You must award at least a
nominal sum.

$

9. Regardless of your answer to question 9, skip question 10 and
answer question 11.

PUNITIVE DAMAGES

10. Did [name of plaintiff] prove by clear and convincing evidence
that [name of defendant] knew the statement was false or had
serious doubts about the truth of the statement?

10. Yes No
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10. If your answer to question 10 is yes, then answer question 11. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

11. Did [name of plaintiff] prove by clear and convincing evidence
that [name of defendant] acted with malice, oppression, or fraud?

11. Yes No

11. If your answer to question 11 is yes, then answer question 12. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

12. What amount, if any, do you award as punitive damages against
[name of defendant]?

$

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised December 2005, April 2008, October 2008,

December 2010, December 2016, May 2017

Directions for Use

This verdict form is based on CACI No. 1702, Defamation per se—Essential

Factual Elements (Private Figure—Matter of Public Concern).

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

Multiple statements may need to be set out separately, and if separate damages are

claimed as to each statement, separate verdict forms may be needed for each

statement because all the elements may need to be found as to each statement.

Give the jury question 3 only if the statement is not defamatory on its face.

In question 7, omit damage items c and d if the plaintiff elects not to present proof

of actual damages for harm to reputation and for shame, mortification, or hurt

feelings. Whether or not proof for both categories is offered, include question 8.

For these categories, the jury may find that no actual damages have been proven

but must still make an award of assumed damages.

Additional questions may be needed on the issue of punitive damages if the

defendant is a corporate or other entity.
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Omit question 12 if the issue of punitive damages has been bifurcated.

If there is a dispute as to whether the statement in question 1 is one of fact or

opinion, an additional question or questions will be needed. See CACI No. 1707,

Fact Versus Opinion.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.
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VF-1703. Defamation per quod (Private Figure—Matter of Public

Concern)

We answer the questions submitted to us as follows:

1. Did [name of defendant] make the following statement to [a
person/persons] other than [name of plaintiff]? [Insert claimed per

quod defamatory statement.]

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

2. Did the [person/people] to whom the statement was made reasonably
understand that the statement was about [name of plaintiff]?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

3. Was the statement false?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Did [name of defendant] fail to use reasonable care to determine
the truth or falsity of the statement?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Is the statement, because of facts known to the people who heard
or read the statement, the kind of statement that would tend to
injure [name of plaintiff] in [his/her] occupation?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

6. Did [name of plaintiff] suffer Harm to [his/her] property,
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business, profession, or occupation [including money spent as a
result of the statement]?

6. Yes No

6. If your answer to question 6 is yes, then answer question 7. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

7. Was the statement a substantial factor in causing [name of
plaintiff]’s harm?

7. Yes No

7. If your answer to question 7 is yes, then answer question 8. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

ACTUAL DAMAGES

8. What are [name of plaintiff]’s actual damages?

[$ ]

8. If [name of plaintiff] has not proved any actual damages, stop
here, answer no further questions, and have the presiding juror
sign and date this form. If you awarded actual damages, answer
question 9.

PUNITIVE DAMAGES

9. Did [name of plaintiff] prove by clear and convincing evidence
that [name of defendant] knew the statement was false or had
serious doubts about the truth of the statement?

9. Yes No

9. If your answer to question 9 is yes, then answer question 10. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

10. Has [name of plaintiff] proved by clear and convincing evidence
that [name of defendant] acted with malice, oppression, or fraud?

10. Yes No

10. If your answer to question 10 is yes, then answer question 11. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

11. What amount, if any, do you award as punitive damages against
[name of defendant]?

$
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Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised December 2005, December 2010, December 2016,

May 2017

Directions for Use

This verdict form is based on CACI No. 1703, Defamation per quod—Essential

Factual Elements (Private Figure—Matter of Public Concern).

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

Multiple statements may need to be set out separately, and if separate damages are

claimed as to each statement, separate verdict forms may be needed for each

statement because all the elements may need to be found as to each statement.

Users may need to itemize all the damages listed in question 8 if, for example,

there are multiple defendants and issues regarding apportionment of damages under

Proposition 51.

Question 5 may be modified by referring to one of the other two grounds listed in

element 3 of CACI No. 1703, Defamation per quod—Essential Factual Elements

(Private Figure—Matter of Public Concern), depending on which ground is

applicable in the case.

Additional questions may be needed on the issue of punitive damages if the

defendant is a corporate or other entity.

Omit question 11 if the issue of punitive damages has been bifurcated.

If there is a dispute as to whether the statement in question 1 is one of fact or

opinion, an additional question or questions will be needed. See CACI No. 1707,

Fact Versus Opinion.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.
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VF-1704. Defamation per se—Affirmative Defense—Truth (Private
Figure—Matter of Private Concern)

We answer the questions submitted to us as follows:

1. Did [name of defendant] make the following statement to [a
person/persons] other than [name of plaintiff]? [Insert claimed per
se defamatory statement.]

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

2. Did the [person/people] to whom the statement was made
reasonably understand that the statement was about [name of
plaintiff]?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

3. Did [this person/these people] reasonably understand the
statement to mean that [insert ground(s) for defamation per se,
e.g., “[name of plaintiff] had committed a crime”]?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Was the statement substantially true?

4. Yes No

4. If your answer to question 4 is no, then answer question 5. If
you answered yes, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Did [name of defendant] fail to use reasonable care to determine
the truth or falsity of the statement?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

ACTUAL DAMAGES
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xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:center,  Default,  form_caption,  style_01


6. Was [name of defendant]’s conduct a substantial factor in causing

[name of plaintiff] actual harm?

6. Yes No

6. If your answer to question 6 is yes, then answer question 7. If

you answered no, skip question 7 and answer question 8.

7. What are [name of plaintiff]’s actual damages for:

[a. Harm to [name of plaintiff]’s property, business, trade,
profession, or occupation? . . . . . . . . . . . . . . $ ]

[b. Expenses [name of plaintiff] had to pay as a result of the

defamatory statements? . . . . . . . . . . . . . . . $ ]

[c. Harm to [name of plaintiff]’s reputation? . . . . . . $ ]

[d. Shame, mortification, or hurt feelings? . . . . . . . $ ]

TOTAL $

7. [If [name of plaintiff] has not proved any actual damages for

either c or d, then answer question 8. If [name of plaintiff] has

proved actual damages for both c and d, skip question 8 and

answer question 9.]

ASSUMED DAMAGES

8. What are the damages you award [name of plaintiff] for the

assumed harm to [his/her] reputation and for shame,

mortification, or hurt feelings? You must award at least a

nominal sum.

$

8. Regardless of your answer to question 8, answer question 9.

PUNITIVE DAMAGES

9. Has [name of plaintiff] proved by clear and convincing evidence
that [name of defendant] acted with malice, oppression, or fraud?

9. Yes No

9. If your answer to question 9 is yes, then answer question 10. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

10. What amount, if any, do you award as punitive damages against
[name of defendant]?

$
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xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:right,  Default,  form_caption,  style_01
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:center,  Default,  form_caption,  style_01
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:right,  Default,  form_caption,  style_01
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:center,  Default,  form_caption,  style_01
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:right,  Default,  form_caption,  style_01


Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised December 2005, April 2008, October 2008,

December 2010, December 2016, May 2017

Directions for Use

This verdict form is based on CACI No. 1704, Defamation per se—Essential

Factual Elements (Private Figure—Matter of Private Concern), and CACI No.

1720, Affirmative Defense—Truth. Delete question 4 if the affirmative defense of

the truth is not at issue.

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

If there is a dispute as to whether the statement in question 1 is one of fact or

opinion, an additional question or questions will be needed. See CACI No. 1707,

Fact Versus Opinion.

Multiple statements may need to be set out separately in question 1, and if separate

damages are claimed as to each statement, separate verdict forms may be needed

for each statement because all the elements will need to be found as to each

statement.

Give the jury question 3 only if the statement is not defamatory on its face.

In question 7, omit damage items c and d if the plaintiff elects not to present proof

of actual damages for harm to reputation and for shame, mortification, or hurt

feelings. Whether or not proof for both categories is offered, include question 8.

For these categories, the jury may find that no actual damages have been proven

but must still make an award of assumed damages.

If specificity is not required, users do not have to itemize all the damages listed in

question 7. The breakdown is optional depending on the circumstances.

Additional questions on the issue of punitive damages may be needed if the

defendant is a corporate or other entity.

Omit question 10 if the issue of punitive damages has been bifurcated.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,
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xpath-> form:line,  form:sigs/form:line,  form_sigblock,  style_83
xpath-> form:prompt,  form:sigs//form:prompt[@textpos="below-blank"],  form_prompt,  style_83
xpath-> form:date-line,  form:sigblock/form:date-line,  form_sigblock,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:comment[@type="other"]/form:para,  form_comment_other,  style_83
xpath-> form:para,  form:comment[@type="other"]/form:para,  form_comment_other,  style_83
xpath-> core:title,  form:comment[@type="instruction"]/core:title,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83


814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.
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xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83


VF-1705. Defamation per quod (Private Figure—Matter of Private
Concern)

We answer the questions submitted to us as follows:

1. Did [name of defendant] make the following statement to [a
person/persons] other than [name of plaintiff]? [Insert claimed per
quod defamatory statement.]

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

2. Did the [person/people] to whom the statement was made
reasonably understand that the statement was about [name of
plaintiff]?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

3. Did [name of defendant] fail to use reasonable care to determine
the truth or falsity of the statement?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Did the statement tend to injure [name of plaintiff] in [his/her]
occupation?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Did [name of plaintiff] suffer Harm to [his/her] property,
business, profession, or occupation [including money spent as a
result of the statement]?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.
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xpath-> core:desig,  form:form/core:desig,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83


6. Was the statement a substantial factor in causing [name of

plaintiff]’s harm?

6. Yes No

6. If your answer to question 6 is yes, then answer questions 7 and

8. If you answered no, stop here, answer no further questions,

and have the presiding juror sign and date this form.

ACTUAL DAMAGES

7. What are [name of plaintiff]’s actual damages?

[a. Past economic loss, including harm to [name of plaintiff]’s

property, business, trade, profession, or occupation, and

expenses [name of plaintiff] had to pay as a result of the

defamatory statements

$ ]

[b. Future economic loss, including harm to [name of plaintiff]’s

property, business, trade, profession, or occupation, and
expenses [name of plaintiff] will have to pay as a result of the
defamatory statements

$ ]

[c. Past noneconomic loss including shame, mortification, or hurt
feelings, and harm to [name of plaintiff]’s reputation

$ ]

[d. Future noneconomic loss including shame, mortification, or
hurt feelings, and harm to [name of plaintiff]’s reputation

$ ]

TOTAL $

7. If [name of plaintiff] has not proved any actual damages, stop
here, answer no further questions, and have the presiding juror
sign and date this form. If you awarded actual damages, answer
question 8.

PUNITIVE DAMAGES

8. Has [name of plaintiff] proved by clear and convincing evidence
that [name of defendant] acted with malice, oppression, or fraud?

8. Yes No

8. If your answer to question 8 is yes, then answer question 9. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.
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xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:center,  Default,  form_caption,  style_01
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:right,  Default,  form_caption,  style_01
xpath-> form:quad-prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:right,  Default,  form_caption,  style_01
xpath-> form:quad-prompt,  Default,  form_prompt,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:right,  Default,  form_caption,  style_01
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9. What amount, if any, do you award as punitive damages against
[name of defendant]?

$

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised December 2005, December 2010, December 2016,

May 2017

Directions for Use

This verdict form is based on CACI No. 1703, Defamation per quod—Essential

Factual Elements (Private Figure—Matter of Public Concern).

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

If there is a dispute as to whether the statement in question 1 is one of fact or

opinion, an additional question or questions will be needed. See CACI No. 1707,

Fact Versus Opinion.

Multiple statements may need to be set out separately in question 1, and if separate

damages are claimed as to each statement, separate verdict forms may be needed

for each statement because all the elements will need to be found as to each

statement.

Question 4 may be modified by referring to one of the other two grounds listed in

element 3 of CACI No. 1705, Defamation per quod—Essential Factual Elements

(Private Figure—Matter of Private Concern), depending on which ground is

applicable in the case.

If the affirmative defense of truth is at issue (see CACI No. 1720, Affırmative

Defense—Truth), include question 4 from VF-1704, Defamation per se—Affırmative

Defense—Truth (Private Figure—Matter of Private Concern). Additional questions

may be needed on the issue of punitive damages if the defendant is a corporate or

other entity.

Users may need to itemize all the damages listed in question 7 if, for example,

there are multiple defendants and issues regarding apportionment of damages under

Proposition 51.

Omit question 9 if the issue of punitive damages has been bifurcated.

If there are multiple causes of action, users may wish to combine the individual
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forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.
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1804A. Use of Name or Likeness (Civ. Code, § 3344)

[Name of plaintiff] claims that [name of defendant] violated [his/her] right

to privacy. To establish this claim, [name of plaintiff] must prove all of
the following:

1. That [name of defendant] knowingly used [name of plaintiff]’s
[name/voice/signature/photograph/likeness] [on merchandise/ [or]
to advertise or sell [describe what is being advertised or sold]];

2. That the use did not occur in connection with a news, public
affairs, or sports broadcast or account, or with a political
campaign;

3. That [name of defendant] did not have [name of plaintiff]’s
consent;

4. That [name of defendant]’s use of [name of plaintiff]’s [name/voice/
signature/photograph/likeness] was directly connected to [name of
defendant]’s commercial purpose;

5. That [name of plaintiff] was harmed; and

6. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

Derived from former CACI No. 1804 April 2008; Revised April 2009

Directions for Use

If the plaintiff is asserting more than one privacy right, give an introductory

instruction stating that a person’s right to privacy can be violated in more than one

way and listing the legal theories under which the plaintiff is suing. One’s name

and likeness are protected under both the common law and under Civil Code

section 3344. As the statutory remedy is cumulative (Civ. Code, § 3344(g)), both

this instruction and CACI No. 1803, Appropriation of Name or Likeness, which

sets forth the common-law cause of action, will normally be given.

Different standards apply if the use is in connection with a news, public affairs, or

sports broadcast or account, or with a political campaign. (See Civ. Code,

§ 3344(d); Eastwood v. Superior Court (1983) 149 Cal.App.3d 409, 421–426 [198

Cal.Rptr. 342].) The plaintiff bears the burden of proving the nonapplicability of

these exceptions. (Gionfriddo v. Major League Baseball (2001) 94 Cal.App.4th

400, 416–417 [114 Cal.Rptr.2d 307].) Element 2 may be omitted if there is no

question of fact with regard to this issue. See CACI No. 1804B, Use of Name or

Likeness—Use in Connection With News, Public Affairs, or Sports Broadcast or

Account, or Political Campaign, for an instruction to use if one of the exceptions

of Civil Code section 3344(d) applies.
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If plaintiff alleges that the use was not covered by Civil Code section 3344(d) (e.g.,

not a “news” account) but that even if it were covered it is not protected under the

standards of Eastwood, then both this instruction and CACI No. 1804B should be

given in the alternative. In that case, it should be made clear to the jury that if the

plaintiff fails to prove the inapplicability of Civil Code section 3344(d) as set forth

in element 2, the claim is still viable if the plaintiff proves all the elements of

CACI No. 1804B.

Note that a plaintiff is entitled to the sum of $750 under Civil Code section

3344(a) even if actual damages are not proven. (See Miller v. Collectors Universe,

Inc. (2008) 159 Cal.App.4th 988, 1008 [72 Cal.Rptr.3d 194] [claim for 14,060

misappropriations of plaintiff’s name under section 3344(a) constitutes single cause

of action for which statutory damages are $750].)

Sources and Authority

• Liability for Use of Name or Likeness. Civil Code section 3344.

• “Civil Code section 3344 provides a statutory cause of action for commercial

misappropriation that complements, rather than codifies, the common law

misappropriation cause of action.” (Local TV, LLC v. Superior Court (2016) 3

Cal.App.5th 1, 13 [206 Cal.Rptr.3d 884].)

• “[C]alifornia’s appropriation statute is not limited to celebrity plaintiffs.” (KNB

Enters v. Matthews (2000)78 Cal.App.4th 362, 367 [92 Cal.Rptr.2d 713].)

• “There are two vehicles a plaintiff can use to protect this right: a common law

cause of action for commercial misappropriation and a section 3344 claim. To

prove the common law cause of action, the plaintiff must establish: ‘ “(1) the

defendant’s use of the plaintiff’s identity; (2) the appropriation of plaintiff’s

name or likeness to defendant’s advantage, commercially or otherwise; (3) lack

of consent; and (4) resulting injury.” [Citation.]’ To prove the statutory remedy,

a plaintiff must present evidence of ‘all the elements of the common law cause

of action’ and must also prove ‘a knowing use by the defendant as well as a

direct connection between the alleged use and the commercial purpose.’ ”

(Orthopedic Systems, Inc. v. Schlein (2011) 202 Cal.App.4th 529, 544 [135

Cal.Rptr.3d 200], internal citations omitted.)

• “The differences between the common law and statutory actions are: (1) Section

3344, subdivision (a) requires a knowing use whereas under case law, mistake

and inadvertence are not a defense against commercial appropriation; and (2)

Section 3344, subdivision (g) expressly provides that its remedies are

cumulative and in addition to any provided for by law.” (Eastwood, supra, 149

Cal.App.3d at p. 417, fn. 6, internal citation omitted.)

• “[T]he single-publication rule as codified in [Civil Code] section 3425.3 applies,

in general, to a cause of action for unauthorized commercial use of likeness.”

(Christoff v. Nestle USA, Inc. (2009) 47 Cal.4th 468, 476 [97 Cal.Rptr.3d 798,

213 P.3d 132].)

• “Any facts which tend to disprove one of the allegations raised in a complaint
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may be offered in the defendant’s answer based upon a general denial and need

not be raised by affirmative defense. . . . Throughout this litigation plaintiffs

have borne the burden of establishing that their names and likenesses were used

in violation of section 3344, and this burden has always required proof that the

disputed uses fell outside the exemptions granted by subdivision (d).”

(Gionfriddo, supra, 94 Cal.App.4th at pp. 416–417, internal citation omitted.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 681–683

Chin et al., California Practice Guide: Employment Litigation, Ch. 5-K, Invasion
Of Privacy, ¶¶ 5:710–5:891 (The Rutter Group)

4 Levy et al., California Torts, Ch. 46, Invasion of Privacy, § 46.05 (Matthew
Bender)

37 California Forms of Pleading and Practice, Ch. 429, Privacy, §§ 429.35–429.36
(Matthew Bender)

18 California Points and Authorities, Ch. 184, Privacy: Invasion of Privacy,
§§ 184.22–184.24 (Matthew Bender)

1 California Civil Practice: Torts § 20:17 (Thomson Reuters)
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VF-1900. Intentional Misrepresentation

We answer the questions submitted to us as follows:

1. Did [name of defendant] make a false representation of [a] fact[s]
to [name of plaintiff]?

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

2. Did [name of defendant] know that the representation was false,
or did [he/she] make the representation recklessly and without
regard for its truth?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

3. Did [name of defendant] intend that [name of plaintiff] rely on the
representation?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Did [name of plaintiff] reasonably rely on the representation?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Was [name of plaintiff]’s reliance on [name of defendant]’s
representation a substantial factor in causing harm to [name of
plaintiff]?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

6. What are [name of plaintiff]’s damages?

[a. Past economic loss
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[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other past economic
loss

$ ]

Total Past Economic Damages: $
]

[b. Future economic loss

[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other future eco-
nomic loss

$ ]

Total Future Economic Damages: $
]

[c. Past noneconomic loss, including [physical pain/mental
suffering:]

$ ]

[d. Future noneconomic loss, including [physical pain/mental

suffering:]

$ ]

TOTAL $ ]

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised April 2007, December 2009, December 2010, June

2014, December 2016, May 2017

Directions for Use

This verdict form is based on CACI No. 1900, Intentional Misrepresentation.

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

If the defendant alleges that the representations referred to in question 1 were

CACI No. VF-1900
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opinions only, additional questions may be required on this issue. See CACI No.

1904, Opinions as Statements of Fact.

If specificity is not required, users do not have to itemize all the damages listed in

question 6. The breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. However, if both intentional misrepresentation and negligent

misrepresentation (see CACI No. 1903) are to be presented to the jury in the

alternative, the preferred practice would seem to be that this verdict form and VF-

1903, Negligent Misrepresentation, be kept separate and presented in the

alternative. If different damages are recoverable on different causes of action,

replace the damages tables in all of the verdict forms with CACI No. VF-3920,

Damages on Multiple Legal Theories.

With respect to the same misrepresentation, question 2 above cannot be answered

“yes” and question 3 of VF-1903 cannot also be answered “no.” The jury may

continue to answer the next question from one form or the other, but not both.

If both intentional and negligent misrepresentation are before the jury, it is

important to distinguish between a statement made recklessly and without regard

for the truth (see question 2 above) and one made without reasonable grounds for

believing it is true (see CACI No. VF-1903, question 3). Question 2 of VF-1903

should be included to clarify that the difference is that for negligent

misrepresentation, the defendant honestly believes that the statement is true. (See

Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 407–408 [11 Cal.Rptr.2d 51, 834

P.2d 745].)

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.

CACI No. VF-1900
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VF-1902. False Promise

We answer the questions submitted to us as follows:

1. Did [name of defendant] make a promise to [name of plaintiff]?

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

2. Did [name of defendant] intend to perform this promise when [he/

she] made it?

2. Yes No

2. If your answer to question 2 is no, then answer question 3. If

you answered yes, stop here, answer no further questions, and

have the presiding juror sign and date this form.

3. Did [name of defendant] intend that [name of plaintiff] rely on this

promise?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Did [name of plaintiff] reasonably rely on this promise?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Did [name of defendant] perform the promised act?

5. Yes No

5. If your answer to question 5 is no, then answer question 6. If
you answered yes, stop here, answer no further questions, and
have the presiding juror sign and date this form.

6. Was [name of plaintiff]’s reliance on [name of defendant]’s promise
a substantial factor in causing harm to [name of plaintiff]?

6. Yes No

6. If your answer to question 6 is yes, then answer question 7. If
you answered no, stop here, answer no further questions, and
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have the presiding juror sign and date this form.

7. What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other past economic
loss

$ ]

Total Past Economic Damages: $
]

[b. Future economic loss

[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other future eco-
nomic loss

$ ]

Total Future Economic Damages: $
]

[c. Past noneconomic loss, including [physical pain/mental
suffering:]

$ ]

[d. Future noneconomic loss, including [physical pain/mental
suffering:]

$ ]

TOTAL $

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised April 2007, December 2010, June 2014, December

2015, December 2016

Directions for Use

This verdict form is based on CACI No. 1902, False Promise.

CACI No. VF-1902
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The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

If multiple promises are at issue, question 1 should be repeated to specify each

one; for example: “1. Did [name of defendant] promise [name of plaintiff] that

[specify promise]?” (See Ryan v. Crown Castle NG Networks, Inc. (2016) 6

Cal.App.5th 775, 794 [211 Cal.Rptr.3d 743].) The rest of the questions will need to

be repeated for each promise.

If specificity is not required, users do not have to itemize all the damages listed in

question 7. The breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action (or from different promises), replace the damages tables in all of the verdict

forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.

CACI No. VF-1902
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VF-1903. Negligent Misrepresentation

We answer the questions submitted to us as follows:

1. Did [name of defendant] make a false representation of [a] fact[s]
to [name of plaintiff]?

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

[2. Did [name of defendant] honestly believe that the representation
was true when [he/she] made it?

[2. Yes No

[2. If your answer to question 2 is yes, then answer question 3. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.]

3. Did [name of defendant] have reasonable grounds for believing
the representation was true when [he/she] made it?

3. Yes No

3. If your answer to question 3 is no, then answer question 4. If
you answered yes, stop here, answer no further questions, and
have the presiding juror sign and date this form.

4. Did [name of defendant] intend that [name of plaintiff] rely on the
representation?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Did [name of plaintiff] reasonably rely on the representation?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

6. Was [name of plaintiff]’s reliance on [name of defendant]’s
representation a substantial factor in causing harm to [name of
plaintiff]?

6. Yes No
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6. If your answer to question 6 is yes, then answer question 7. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

7. What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other past economic
loss

$ ]

Total Past Economic Damages: $
]

[b. Future economic loss

[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other future eco-
nomic loss

$ ]

Total Future Economic Damages: $
]

[c. Past noneconomic loss, including [physical pain/mental
suffering:]

$ ]

[d. Future noneconomic loss, including [physical pain/mental

suffering:]

$ ]

TOTAL $

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised April 2007, December 2009, December 2010, June

2014, December 2016, May 2017

CACI No. VF-1903
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Directions for Use

This verdict form is based on CACI No. 1903, Negligent Misrepresentation.

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

If the defendant alleges that the representations referred to in question 1 were

opinions only, additional questions may be required on this issue. See CACI No.

1904, Opinions as Statements of Fact.

If specificity is not required, users do not have to itemize all the damages listed in

question 7. The breakdown is optional depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. However, if both negligent misrepresentation and intentional

misrepresentation (see CACI No. 1903) are to be presented to the jury in the

alternative, the preferred practice would seem to be that this verdict form and VF-

1900, Intentional Misrepresentation, be kept separate and presented in the

alternative. If different damages are recoverable on different causes of action,

replace the damages tables in all of the verdict forms with CACI No. VF-3920,

Damages on Multiple Legal Theories.

With respect to the same misrepresentation, question 3 above cannot be answered

“no” and question 2 of VF-1900 cannot also be answered “yes.” The jury may

continue to answer the next question from one form or the other, but not both.

If both intentional and negligent misrepresentation are before the jury, it is

important to distinguish between a statement made without reasonable grounds for

believing it is true (see question 3 above) and one made recklessly and without

regard for the truth (see CACI No. VF-1900, question 2). Include question 2 to

clarify that the difference is that for negligent misrepresentation, the defendant

honestly believes that the statement is true. (See Bily v. Arthur Young & Co. (1992)

3 Cal.4th 370, 407–408 [11 Cal.Rptr.2d 51, 834 P.2d 745].)

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.

CACI No. VF-1903
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2021. Private Nuisance—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant] interfered with [name

of plaintiff]’s use and enjoyment of [his/her] land. To establish this claim,
[name of plaintiff] must prove all of the following:

1. That [name of plaintiff] [owned/leased/occupied/controlled] the

property;

2. That [name of defendant], by acting or failing to act, created a

condition or permitted a condition to exist that [insert one or

more of the following:]

[was harmful to health;] [or]

[was indecent or offensive to the senses;] [or]

[was an obstruction to the free use of property, so as to

interfere with the comfortable enjoyment of life or property;]

[or]

[unlawfully obstructed the free passage or use, in the

customary manner, of any navigable lake, or river, bay,

stream, canal, or basin, or any public park, square, street, or

highway;] [or]

[was [a/an] [fire hazard/specify other potentially dangerous

condition] to [name of plaintiff]’s property;]

3. That this condition substantially interfered with [name of

plaintiff]’s use or enjoyment of [his/her] land;

4. That an ordinary person would reasonably be annoyed or

disturbed by [name of defendant]’s conduct;

5. That [name of plaintiff] did not consent to [name of defendant]’s

conduct;

6. That [name of plaintiff] was harmed;

7. That [name of defendant]’s conduct was a substantial factor in

causing [name of plaintiff]’s harm; and

8. That the seriousness of the harm outweighs the public benefit of

[name of defendant]’s conduct.

New September 2003; Revised February 2007, December 2011, December 2015,

June 2016, May 2017
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Directions for Use

Element 8 must be supplemented with CACI No. 2022, Private

Nuisance—Balancing-Test Factors—Seriousness of Harm and Public Benefit. (See

Wilson v. Southern California Edison Co. (2015) 234 Cal.App.4th 123, 160−165

[184 Cal.Rptr.3d 26].) For instruction on control of property, see CACI No. 1002,

Extent of Control Over Premises Area, in the Premises Liability series.

Sources and Authority

• “Nuisance” Defined. Civil Code section 3479.

• Acts Done Under Express Authority of Statute. Civil Code section 3482.

• “A nuisance is considered a ‘public nuisance’ when it ‘affects at the same time

an entire community or neighborhood, or any considerable number of persons,

although the extent of the annoyance or damage inflicted upon individuals may

be unequal.’ A ‘private nuisance’ is defined to include any nuisance not covered

by the definition of a public nuisance, and also includes some public nuisances.

‘In other words, it is possible for a nuisance to be public and, from the

perspective of individuals who suffer an interference with their use and

enjoyment of land, to be private as well.’ ” (Mendez v. Rancho Valencia Resort

Partners, LLC (2016) 3 Cal.App.5th 248, 261–262 [207 Cal.Rptr.3d 532],

internal citations omitted.)

• “In distinction to trespass, liability for nuisance does not require proof of

damage to the plaintiff’s property; proof of interference with the plaintiff’s use

and enjoyment of that property is sufficient.” (San Diego Gas & Electric Co. v.

Superior Court (1996) 13 Cal.4th 893, 937 [55 Cal.Rptr.2d 724, 920 P.2d 669].)

• “[T]he essence of a private nuisance is its interference with the use and

enjoyment of land. The activity in issue must ‘disturb or prevent the

comfortable enjoyment of property,’ such as smoke from an asphalt mixing

plant, noise and odors from the operation of a refreshment stand, or the noise

and vibration of machinery.” (Oliver v. AT&T Wireless Services (1999) 76

Cal.App.4th 521, 534 [90 Cal.Rptr.2d 491], internal citations omitted.)

• [T]o proceed on a private nuisance theory the plaintiff must prove an injury

specifically referable to the use and enjoyment of his or her land. The injury,

however, need not be different in kind from that suffered by the general public.”

(Koll-Irvine Center Property Owners Assn. v. County of Orange (1994) 24

Cal.App.4th 1036, 1041 [29 Cal.Rptr.2d 664], internal citation omitted.)

• “So long as the interference is substantial and unreasonable, and such as would

be offensive or inconvenient to the normal person, virtually any disturbance of

the enjoyment of the property may amount to a nuisance; . . . .” (Mendez,

supra, 3 Cal.App.5th at p. 262.)

• “The requirements of substantial damage and unreasonableness are not

inconsequential. These requirements stem from the law’s recognition that:

‘ “Life in organized society and especially in populous communities involves an

unavoidable clash of individual interests. Practically all human activities unless
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carried on in a wilderness interfere to some extent with others or involve some

risk of interference, and these interferences range from mere trifling annoyances

to serious harms. It is an obvious truth that each individual in a community

must put up with a certain amount of annoyance, inconvenience and

interference and must take a certain amount of risk in order that all may get on

together. The very existence of organized society depends upon the principle of

‘give and take, live and let live,’ and therefore the law of torts does not attempt

to impose liability or shift the loss in every case in which one person’s conduct

has some detrimental effect on another. Liability . . . is imposed in those cases

in which the harm or risk to one is greater than he ought to be required to bear

under the circumstances, at least without compensation.” ’ ” (Mendez, supra, 3

Cal.App.5th at p. 263, original italics.)

• “The first additional requirement for recovery of damages on a nuisance theory

is proof that the invasion of the plaintiff’s interest in the use and enjoyment of

the land was substantial, i.e., that it caused the plaintiff to suffer ‘substantial

actual damage.’ The Restatement recognizes the same requirement as the need

for proof of ‘significant harm,’ which it variously defines as ‘harm of

importance’ and a ‘real and appreciable invasion of the plaintiff’s interests’ and

an invasion that is ‘definitely offensive, seriously annoying or intolerable.’ The

degree of harm is to be judged by an objective standard, i.e., what effect would

the invasion have on persons of normal health and sensibilities living in the

same community? ‘If normal persons in that locality would not be substantially

annoyed or disturbed by the situation, then the invasion is not a significant one,

even though the idiosyncrasies of the particular plaintiff may make it

unendurable to him.’ This is, of course, a question of fact that turns on the

circumstances of each case.” (San Diego Gas & Electric Co., supra, 13 Cal.4th

at p. 938, internal citations omitted.)

• “The second additional requirement for nuisance is superficially similar but

analytically distinct: ‘The interference with the protected interest must not only

be substantial, but it must also be unreasonable’, i.e., it must be ‘of such a

nature, duration or amount as to constitute unreasonable interference with the

use and enjoyment of the land.’ The primary test for determining whether the

invasion is unreasonable is whether the gravity of the harm outweighs the social

utility of the defendant’s conduct, taking a number of factors into account.

Again the standard is objective: the question is not whether the particular

plaintiff found the invasion unreasonable, but ‘whether reasonable persons

generally, looking at the whole situation impartially and objectively, would

consider it unreasonable.’ And again this is a question of fact: ‘Fundamentally,

the unreasonableness of intentional invasions is a problem of relative values to

be determined by the trier of fact in each case in the light of all the

circumstances of that case.’ ”(San Diego Gas & Electric Co., supra, 13 Cal.4th

at pp. 938–939, internal citations omitted.)

• “Appellant first argues that the judgment is erroneous because there is no

showing that any act or conduct of his caused the damage. It is true that there
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is neither showing nor finding of any negligent or wrongful act or omission of

defendant proximately causing the falling of the trees. But no such showing is

required. If the trees remained upright, with some of their branches extending

over or upon plaintiff’s land, they clearly would constitute a nuisance, which

defendant could be required to abate.” (Mattos v. Mattos (1958) 162 Cal.App.2d

41, 42 [328 P.2d 269].)

• “The fact that the defendants’ alleged misconduct consists of omission rather

than affirmative actions does not preclude nuisance liability.” (Birke v. Oakwood

Worldwide (2009) 169 Cal.App.4th 1540, 1552 [87 Cal.Rptr.3d 602], internal

citations omitted.)

• “A nuisance may be either a negligent or an intentional tort.” (Stoiber v.

Honeychuck (1980) 101 Cal.App.3d 903, 920 [162 Cal.Rptr. 194], internal

citation omitted.)

• “Nuisance liability is not necessarily based on negligence, thus, ‘one may be

liable for a nuisance even in the absence of negligence. [Citations.]’ However,

‘ “ ‘where liability for the nuisance is predicated on the omission of the owner

of the premises to abate it, rather than on his having created it, then negligence

is said to be involved. . . .” [Citations.]’ ” (City of Pasadena v. Superior Court

(2014) 228 Cal.App.4th 1228, 1236 [176 Cal.Rptr.3d 422, internal citations

omitted.)

• “We acknowledge that to recover on a nuisance claim the harm the plaintiff

suffers need not be a physical injury. Thus, the absence of evidence in this case

to establish that [plaintiff] ‘s physical injuries were caused by the stray voltage

would not preclude recovery on her nuisance claim.” (Wilson, supra, 234

Cal.App.4th at p. 159, internal citations omitted.)

• “[M]ere apprehension of injury from a dangerous condition may constitute a

nuisance where it interferes with the comfortable enjoyment of property. . . .”

(McIvor v. Mercer-Fraser Co. (1946) 76 Cal.App.2d 247, 254 [172 P.2d 758].)

• “A fire hazard, at least when coupled with other conditions, can be found to be

a public nuisance and abated.” (People v. Oliver (1948) 86 Cal.App.2d 885, 889

[195 P.2d 926].)

• “[T]he exculpatory effect of Civil Code section 3482 has been circumscribed by

decisions of this court. . . . ‘ “A statutory sanction cannot be pleaded in

justification of acts which by the general rules of law constitute a nuisance,

unless the acts complained of are authorized by the express terms of the statute

under which the justification is made, or by the plainest and most necessary

implication from the powers expressly conferred, so that it can be fairly stated

that the Legislature contemplated the doing of the very act which occasions the

injury.’ ” ” (Varjabedian v. City of Madera (1977) 20 Cal.3d 285, 291 [142

Cal.Rptr. 429, 572 P.2d 43], internal citation omitted.)

Secondary Sources

13 Witkin, Summary of California Law (10th ed. 2005) Equity, § 153
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2 Levy et al., California Torts, Ch. 17, Nuisance and Trespass, §§ 17.01–17.05
(Matthew Bender)

34 California Forms of Pleading and Practice, Ch. 391, Nuisance, § 391.13
(Matthew Bender)

16 California Points and Authorities, Ch. 167, Nuisance, § 167.20 (Matthew
Bender)

California Civil Practice: Torts §§ 17:1, 17:2, 17:4 (Thomson Reuters)
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2022. Private Nuisance—Balancing-Test Factors—Seriousness of
Harm and Public Benefit

In determining whether the seriousness of the harm to [name of plaintiff]
outweighs the public benefit of [name of defendant]’s conduct, you should
consider a number of factors.

To determine the seriousness of the harm [name of plaintiff] suffered,
you should consider the following:

a. The extent of the harm, meaning how much the condition [name
of defendant] caused interfered with [name of plaintiff]’s use or
enjoyment of [his/her] property, and how long that interference
lasted.

b. The character of the harm, that is, whether the harm involved a
loss from the destruction or impairment of physical things that
[name of plaintiff] was using, or personal discomfort or
annoyance.

c. The value that society places on the type of use or enjoyment
invaded. The greater the social value of the particular type of
use or enjoyment of land that is invaded, the greater is the
seriousness of the harm from the invasion.

d. The suitability of the type of use or enjoyment invaded to the
nature of the locality. The nature of a locality is based on the
primary kind of activity at that location, such as residential,
industrial, or other activity.

e. The extent of the burden (such as expense and inconvenience)
placed on [name of plaintiff] to avoid the harm.

To determine the public benefit of [name of defendant]’s conduct, you
should consider:

a. The value that society places on the primary purpose of the
conduct that caused the interference. The primary purpose of the
conduct means [name of defendant]’s main objective for engaging
in the conduct. How much social value a particular purpose has
depends on how much its achievement generally advances or
protects the public good.

b. The suitability of the conduct that caused the interference to the
nature of the locality. The suitability of the conduct depends
upon its compatibility to the primary activities carried on in the
locality.

c. The practicability or impracticality of preventing or avoiding the
invasion.
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New December 2015

Directions for Use

This instruction must be given with CACI No. 2021, Private Nuisance—Essential

Factual Elements. (See Wilson v. Southern California Edison Co. (2015) 234

Cal.App.4th 123, 160−165 [184 Cal.Rptr.3d 26].) CACI No. 2021 has been found

to be inadequate to express the requirement that the plaintiff must suffer serious

harm without this additional guidance to the jury on how to determine whether the

seriousness of the plaintiff’s harm outweighs the public benefit of the defendant’s

conduct (CACI No. 2021, element 8). (See Id. at pp. 162−163.)

Sources and Authority

• “ ‘The interference with the protected interest must not only be substantial, but

it must also be unreasonable’, i.e., it must be ‘of such a nature, duration or

amount as to constitute unreasonable interference with the use and enjoyment of

the land.’ The primary test for determining whether the invasion is unreasonable

is whether the gravity of the harm outweighs the social utility of the defendant’s

conduct, taking a number of factors into account. Again the standard is

objective: the question is not whether the particular plaintiff found the invasion

unreasonable, but ‘whether reasonable persons generally, looking at the whole

situation impartially and objectively, would consider it unreasonable.’ And again

this is a question of fact: ‘Fundamentally, the unreasonableness of intentional

invasions is a problem of relative values to be determined by the trier of fact in

each case in the light of all the circumstances of that case.’ ” (San Diego Gas &

Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 938–939 [55 Cal.Rptr.2d

724, 920 P.2d 669], internal citations omitted.)

• “Had the jury been instructed on the proper factors to consider when weighing

the gravity of the harm against the social utility of [defendant]’s conduct and

found [defendant] liable, the statement of these elements would be sufficient

because in finding in favor of [plaintiff] the jury necessarily would have

concluded that the harm was substantial. Without such instruction, it is not.”

(Wilson, supra, 234 Cal.App.4th at p. 163.)

• Restatement Second of Torts, section 827 provides:

In determining the gravity of the harm from an intentional invasion of

another’s interest in the use and enjoyment of land, the following factors are

important:

(a) the extent of the harm involved;

(b) the character of the harm involved;

(c) the social value that the law attaches to the type of use or

enjoyment invaded;

(d) the suitability of the particular use or enjoyment invaded to the

character of the locality; and
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(e) the burden on the person harmed of avoiding the harm.

• Restatement Second of Torts, section 828 provides:

In determining the utility of conduct that causes an intentional invasion of

another’s interest in the use and enjoyment of land, the following factors are

important:

(a) the social value that the law attaches to the primary purpose of

the conduct;

(b) the suitability of the conduct to the character of the locality; and

(c) the impracticability of preventing or avoiding the invasion.

Secondary Sources

13 Witkin, Summary of California Law (10th ed. 2010) Equity, § 169 et seq.

2 Levy et al., California Torts, Ch. 17, Nuisance and Trespass, § 17.05 (Matthew
Bender)

9 California Real Estate Law and Practice, Ch. 320, The Law of Nuisance, § 320.15
(Matthew Bender)

34 California Forms of Pleading and Practice, Ch. 391, Nuisance, § 391.20
(Matthew Bender)

16 California Points and Authorities, Ch. 167, Nuisance, § 167.47 (Matthew
Bender)

CACI No. 2022

153

0153 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:20 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:enum,  core:blockquote//core:listitem/core:enum,  blockquote,  style_83
xpath-> core:para,  core:blockquote//core:listitem/core:para,  blockquote,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:blockquote-para,  form:comment[@type="xref"]//core:blockquote-para,  form_comment_xref,  style_83
xpath-> core:blockquote-para,  form:comment[@type="xref"]//core:blockquote-para,  form_comment_xref,  style_83
xpath-> core:blockquote-para,  form:comment[@type="xref"]//core:blockquote-para,  form_comment_xref,  style_83
xpath-> core:enum,  core:blockquote//core:listitem/core:enum,  blockquote,  style_83
xpath-> core:para,  core:blockquote//core:listitem/core:para,  blockquote,  style_83
xpath-> core:para,  core:blockquote//core:listitem/core:para,  blockquote,  style_83
xpath-> core:enum,  core:blockquote//core:listitem/core:enum,  blockquote,  style_83
xpath-> core:para,  core:blockquote//core:listitem/core:para,  blockquote,  style_83
xpath-> core:enum,  core:blockquote//core:listitem/core:enum,  blockquote,  style_83
xpath-> core:para,  core:blockquote//core:listitem/core:para,  blockquote,  style_83
xpath-> core:title,  core:biblio/core:title,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83


VF-2006. Private Nuisance

We answer the questions submitted to us as follows:

1. Did [name of plaintiff] [own/lease/occupy/control] the property?

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

2. Did [name of defendant], by acting or failing to act, create a

condition or permit a condition to exist that was harmful to

health?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

3. Did this condition substantially interfere with [name of plaintiff]’s

use or enjoyment of [his/her] land?

3. Yes No

3. If your answer to question 3 is yes, then answer question 4. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

4. Would an ordinary person have reasonably been annoyed or

disturbed by [name of defendant]’s conduct?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

5. Did [name of plaintiff] consent to [name of defendant]’s conduct?

5. Yes No

5. If your answer to question 5 is no, then answer question 6. If
you answered yes, stop here, answer no further questions, and
have the presiding juror sign and date this form.

6. Was [name of defendant]’s conduct a substantial factor in causing
harm to [name of plaintiff]?

6. Yes No
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6. If your answer to question 6 is yes, then answer question 7. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

7. Did the seriousness of the harm outweigh the public benefit of
[name of defendant]’s conduct?

7. Yes No

7. If your answer to question 7 is yes, then answer question 8. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

8. What are [name of plaintiff]’s damages?

[a. Past economic loss

[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other past economic
loss

$ ]

Total Past Economic Damages: $
]

[b. Future economic loss

[lost earnings $ ]

[lost profits $ ]

[medical expenses $ ]

[other future eco-
nomic loss

$ ]

Total Future Economic Damages: $
]

[c. Past noneconomic loss, including [physical pain/mental
suffering:]

$ ]

[d. Future noneconomic loss, including [physical pain/mental
suffering:]

$ ]

TOTAL $

Signed:
Presiding Juror

Dated:
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After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New September 2003; Revised April 2007, December 2007, December 2010,

December 2011, December 2016, May 2017

Directions for Use

This form is based on CACI No. 2021, Private Nuisance—Essential Factual

Elements.

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

Depending on the facts of the case, question 2 may be replaced with one of the

other options from element 2 of CACI No. 2021.

If specificity is not required, users do not have to itemize all the damages listed in

question 8 and do not have to categorize “economic” and “noneconomic” damages,

especially if it is not a Proposition 51 case. The breakdown of damages is optional

depending on the circumstances.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.

CACI No. VF-2006
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2100. Conversion—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant] wrongfully exercised

control over [his/her/its] personal property. To establish this claim,
[name of plaintiff] must prove all of the following:

1. That [name of plaintiff] [owned/possessed/had a right to possess]

[a/an] [insert item of personal property];

2. That [name of defendant] substantially interfered with [name of

plaintiff]’s property by knowingly or intentionally [insert one or

more of the following:]

2. [taking possession of the [insert item of personal property];] [or]

2. [preventing [name of plaintiff] from having access to the [insert

item of personal property];] [or]

2. [destroying the [insert item of personal property];] [or]

2. [refusing to return the [insert item of personal property] after

[name of plaintiff] demanded its return.]

3. That [name of plaintiff] did not consent;

4. That [name of plaintiff] was harmed; and

5. That [name of defendant]’s conduct was a substantial factor in

causing [name of plaintiff]’s harm.

New September 2003; Revised December 2009, December 2010, May 2017

Directions for Use

The last option for element 2 may be used if the defendant’s original possession of

the property was not tortious. (See Atwood v. S. Cal. Ice Co. (1923) 63 Cal.App.

343, 345 [218 P. 283], disapproved on other grounds in Wilson v. Crown Transfer

& Storage Co. (1927) 201 Cal. 701 [258 P. 596].)

Sources and Authority

• “Conversion is the wrongful exercise of dominion over the property of another.

The elements of a conversion claim are: (1) the plaintiff’s ownership or right to

possession of the property; (2) the defendant’s conversion by a wrongful act or

disposition of property rights; and (3) damages.” (Lee v. Hanley (2015) 61

Cal.4th 1225, 1240 [191 Cal.Rptr.3d 536, 354 P.3d 334].)

• “It is not necessary that there be a manual taking of the property; it is only

necessary to show an assumption of control or ownership over the property, or

that the alleged converter has applied the property to his own use.” . . .’ ”

157

0157 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:20 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:desig,  form:form/core:desig,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:comment[@type="other"]/form:para,  form_comment_other,  style_83
xpath-> core:title,  form:comment[@type="instruction"]/core:title,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> core:title,  form:comment[@type="xref"]/core:title,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


(Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507 [85

Cal.Rptr.3d 268].)

• “[A]ny act of dominion wrongfully exerted over the personal property of

another inconsistent with the owner’s rights thereto constitutes conversion.”

(Plummer v. Day/Eisenberg, LLP (2010) 184 Cal.App.4th 38, 50 [108

Cal.Rptr.3d 455].)

• “[Conversion] must be knowingly or intentionally done, but a wrongful intent is

not necessary. Because the act must be knowingly done, ‘neither negligence,

active or passive, nor a breach of contract, even though it result in injury to, or

loss of, specific property, constitutes a conversion.’ It follows therefore that

mistake, good faith, and due care are ordinarily immaterial, and cannot be set

up as defenses in an action for conversion.” (Taylor v. Forte Hotels Int’l (1991)

235 Cal.App.3d 1119, 1124 [1 Cal.Rptr.2d 189], original italics, internal

citations omitted.)

• “Conversion is a strict liability tort. The foundation of the action rests neither in

the knowledge nor the intent of the defendant. Instead, the tort consists in the

breach of an absolute duty; the act of conversion itself is tortious. Therefore,

questions of the defendant’s good faith, lack of knowledge, and motive are

ordinarily immaterial. The basis of a conversion action ‘ “rests upon the

unwarranted interference by defendant with the dominion over the property of

the plaintiff from which injury to the latter results. Therefore, neither good nor

bad faith, neither care nor negligence, neither knowledge nor ignorance, are the

gist of the action.” [Citations.]’ ” (Los Angeles Federal Credit Union v.

Madatyan (2012) 209 Cal.App.4th 1383, 1387 [147 Cal.Rptr.3d 768].)

• “The rule of strict liability applies equally to purchasers of converted goods, or

more generally to purchasers from sellers who lack the power to transfer

ownership of the goods sold. That is, there is no general exception for bona fide

purchasers.” (Regent Alliance Ltd. v. Rabizadeh (2014) 231 Cal.App.4th 1177,

1181 [180 Cal.Rptr.3d 610], internal citations omitted.)

• “There are recognized exceptions to the general rule of strict liability. Some

exceptions are based on circumstances in which ‘the person transferring

possession may have the legal power to convey to a bona fide transferee a good

title,’ as, for example, when ‘a principal has clothed an agent in apparent

authority exceeding that which was intended.’ Another exception concerns

goods obtained by means of a fraudulent misrepresentation. If the party who

committed the fraud then sells the goods to ‘a bona fide purchaser’ who ‘takes

for value and without notice of the fraud, then such purchaser gets good title to

the chattel and may not be held for conversion (though the original converter

may be).’ ” (Regent Alliance Ltd., supra, 231 Cal.App.4th at p. 1183, internal

citation omitted.)

• “[I]t is generally acknowledged that conversion is a tort that may be committed

only with relation to personal property and not real property.” (Munger v.

Moore (1970) 11 Cal.App.3d 1, 7 [89 Cal.Rptr. 323], disagreeing with Katz v.

CACI No. 2100
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Enos (1945) 68 Cal.App.2d 266, 269 [156 P.2d 461].)

• “The first element of that cause of action is his ownership or right to possession

of the property at the time of the conversion. Once it is determined that

[plaintiff] has a right to reinstate the contract, he has a right to possession of the

vehicle and standing to bring conversion. Unjustified refusal to turn over

possession on demand constitutes conversion even where possession by the

withholder was originally obtained lawfully and of course so does an

unauthorized sale.” (Cerra v. Blackstone (1985) 172 Cal.App.3d 604, 609 [218

Cal.Rptr. 15], internal citations omitted.)

• “ ‘To establish a conversion, plaintiff must establish an actual interference with

his ownership or right of possession. . . . Where plaintiff neither has title to the

property alleged to have been converted, nor possession thereof, he cannot

maintain an action for conversion.’ ” (Moore v. Regents of the Univ. of Cal.

(1990) 51 Cal.3d 120, 136 [271 Cal.Rptr. 146, 793 P.2d 479], internal citations

omitted.)

• “In a conversion action the plaintiff need show only that he was entitled to

possession at the time of conversion; the fact that plaintiff regained possession

of the converted property does not prevent him from suing for damages for the

conversion.” (Enterprise Leasing Corp. v. Shugart Corp. (1991) 231 Cal.App.3d

737, 748 [282 Cal.Rptr. 620], internal citation omitted.)

• “Neither legal title nor absolute ownership of the property is necessary. . . . A

party need only allege it is ‘entitled to immediate possession at the time of

conversion. . . .’ . . . However, a mere contractual right of payment, without

more, will not suffice.” (Plummer, supra, 184 Cal.App.4th at p. 45, internal

citation omitted.)

• “The existence of a lien . . . can establish the immediate right to possess

needed for conversion. ‘One who holds property by virtue of a lien upon it may

maintain an action for conversion if the property was wrongfully disposed of by

the owner and without authority . . . .’ Thus, attorneys may maintain conversion

actions against those who wrongfully withhold or disburse funds subject to their

attorney’s liens.” (Plummer, supra, 184 Cal.App.4th at p. 45, internal citation

omitted.)

• “Where the conduct complained of does not amount to a substantial interference

with possession or the right thereto, but consists of intermeddling with or use of

or damages to the personal property, the owner has a cause of action for

trespass or case, and may recover only the actual damages suffered by reason of

the impairment of the property or the loss of its use. As [plaintiff] was a

cotenant and had the right of possession of the realty, which included the right

to keep his personal property thereon, [defendant]’s act of placing the goods in

storage, although not constituting the assertion of ownership and a substantial

interference with possession to the extent of a conversion, amounted to an

intermeddling. Therefore, [plaintiff] is entitled to actual damages in an amount

sufficient to compensate him for any impairment of the property or loss of its
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use.” (Zaslow v. Kroenert (1946) 29 Cal.2d 541, 551–552 [176 P.2d 1], internal

citation omitted.)

• “[T]he law is well settled that there can be no conversion where an owner

either expressly or impliedly assents to or ratifies the taking, use or disposition

of his property.” (Farrington v. A. Teichert & Son, Inc. (1943) 59 Cal.App.2d

468, 474 [139 P.2d 80], internal citations omitted.)

• “As to intentional invasions of the plaintiff’s interests, his consent negatives the

wrongful element of the defendant’s act, and prevents the existence of a tort.

‘The absence of lawful consent,’ said Mr. Justice Holmes, ‘is part of the

definition of an assault.’ The same is true of false imprisonment, conversion,

and trespass.” (Tavernier v. Maes (1966) 242 Cal.App.2d 532, 552 [51 Cal.Rptr.

575], internal citations omitted.)

• “ ‘Money cannot be the subject of a cause of action for conversion unless there

is a specific, identifiable sum involved, such as where an agent accepts a sum of

money to be paid to another and fails to make the payment.’ A ‘generalized

claim for money [is] not actionable as conversion.’ ” (PCO, Inc. v. Christensen,

Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP (2007) 150 Cal.App.4th 384,

395 [58 Cal.Rptr.3d 516], internal citations omitted.)

• “Generally, conversion has been held to apply to the taking of intangible

property rights when ‘represented by documents, such as bonds, notes, bills of

exchange, stock certificates, and warehouse receipts.’ As one authority has

written, ‘courts have permitted a recovery for conversion of assets reflected in

such documents as accounts showing amounts owed, life insurance policies, and

other evidentiary documents. These cases are far removed from the paradigm

case of physical conversion; they are essentially financial or economic tort

cases, not physical interference cases.’ ” (Welco Electronics, Inc. v. Mora (2014)

223 Cal.App.4th 202, 209 [166 Cal.Rptr.3d 877], internal citation omitted.)

• “Credit card, debit card, or PayPal information may be the subject of a

conversion.” (Welco Electronics, Inc., supra, 223 Cal.App.4th at p. 212,

footnote omitted.)

• “One who buys property in good faith from a party lacking title and the right to

sell may be liable for conversion. The remedies for conversion include specific

recovery of the property, damages, and a quieting of title.” (State Farm Mut.

Auto. Ins. Co. v. Department of Motor Vehicles (1997) 53 Cal.App.4th 1076,

1081–1082 [62 Cal.Rptr.2d 178], internal citations omitted.)

• “In order to establish a conversion, the plaintiff ‘must show an intention or

purpose to convert the goods and to exercise ownership over them, or to

prevent the owner from taking possession of his property.’ Thus, a necessary

element of the tort is an intent to exercise ownership over property which

belongs to another. For this reason, conversion is considered an intentional

tort.” (Collin v. American Empire Insurance Co. (1994) 21 Cal.App.4th 787,

812 [26 Cal.Rptr.2d 391], internal citations omitted.)

• “A conversion can occur when a willful failure to return property deprives the
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owner of possession.” (Fearon v. Department of Corrections (1984) 162

Cal.App.3d 1254, 1257 [209 Cal.Rptr. 309], internal citation omitted.)

• “A demand for return of the property is not a condition precedent to institution

of the action when possession was originally acquired by a tort as it was in this

case.” (Igauye v. Howard (1952) 114 Cal.App.2d 122, 127 [249 P.2d 558].)

• “ ‘Negligence in caring for the goods is not an act of dominion over them such

as is necessary to make the bailee liable as a converter.’ Thus a warehouseman’s

negligence in causing a fire which destroyed the plaintiffs’ goods will not

support a conversion claim.” (Gonzales v. Pers. Storage (1997) 56 Cal.App.4th

464, 477 [65 Cal.Rptr.2d 473], internal citations omitted.)

• “Although damages for conversion are frequently the equivalent to the damages

for negligence, i.e., specific recovery of the property or damages based on the

value of the property, negligence is no part of an action for conversion.”

(Taylor, supra, 235 Cal.App.3d at p. 1123, internal citation omitted.)

• “A person without legal title to property may recover from a converter if the

plaintiff is responsible to the true owner, such as in the case of a bailee or

pledgee of the property.” (Department of Industrial Relations v. UI Video Stores,

Inc. (1997) 55 Cal.App.4th 1084, 1096 [64 Cal.Rptr.2d 457], internal citation

omitted.)

• “With respect to plaintiffs’ causes of action for conversion, ‘[o]ne is privileged

to commit an act which would otherwise be a trespass to or a conversion of a

chattel in the possession of another, for the purpose of defending himself or a

third person against the other, under the same conditions which would afford a

privilege to inflict a harmful or offensive contact upon the other for the same

purpose.’ ‘For the purpose of defending his own person, an actor is privileged

to make intentional invasions of another’s interests or personality when the

actor reasonably believes that such other person intends to cause a confinement

or a harmful or offensive contact to the actor, of that such invasion of his

interests is reasonably probable, and the actor reasonably believes that the

apprehended harm can be safely prevented only by the infliction of such harm

upon the other. A similar privilege is afforded an actor for the protection of

certain third persons.’ ” (Church of Scientology v. Armstrong (1991) 232

Cal.App.3d 1060, 1072 [283 Cal.Rptr. 917], internal citations omitted.)

• “We recognize that the common law of conversion, which developed initially as

a remedy for the dispossession or other loss of chattel, may be inappropriate for

some modern intangible personal property, the unauthorized use of which can

take many forms. In some circumstances, newer economic torts have developed

that may better take into account the nature and uses of intangible property, the

interests at stake, and the appropriate measure of damages. On the other hand,

if the law of conversion can be adapted to particular types of intangible

property and will not displace other, more suitable law, it may be appropriate to

do so. (Fremont Indemnity Co. v. Fremont General Corp. (2007) 148

Cal.App.4th 97, 124 [55 Cal.Rptr.3d 621], internal citations omitted.)
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Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 699–719

Ahart, California Practice Guide: Enforcing Judgments & Debts, Ch. 2-C, Tort
Liability, ¶ 2:427.4 et seq. (The Rutter Group)

Rylaarsdam & Turner, California Practice Guide: Civil Procedure Before
Trial—Statutes of Limitations, Ch. 4-D, Actions Involving Personal Property
(Including Intangibles), ¶ 4:1101 et seq. (The Rutter Group)

3 Levy et al., California Torts, Ch. 40, Fraud and Deceit and Other Business Torts,
§ 40.40 (Matthew Bender)

13 California Forms of Pleading and Practice, Ch. 150, Conversion, §§ 150.10,
150.40, 150.41 (Matthew Bender)

5 California Points and Authorities, Ch. 51, Conversion, § 51.21[3][b] (Matthew
Bender)
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VF-2100. Conversion

We answer the questions submitted to us as follows:

1. Did [name of plaintiff] [own/possess/have a right to possess] a

[insert description of personal property]?

1. Yes No

1. If your answer to question 1 is yes, then answer question 2. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

2. Did [name of defendant] substantially interfere with [name of

plaintiff]’s property by knowingly or intentionally [[taking

possession of/preventing [name of plaintiff] from having access to]

the [insert description of personal property]]/[destroying the [insert

description of personal property]/refusing to return [name of

plaintiff]’s [insert description of personal property] after [name of

plaintiff] demanded its return]?

2. Yes No

2. If your answer to question 2 is yes, then answer question 3. If

you answered no, stop here, answer no further questions, and

have the presiding juror sign and date this form.

3. Did [name of plaintiff] consent?

3. Yes No

3. If your answer to question 3 is no, then answer question 4. If

you answered yes, stop here, answer no further questions, and

have the presiding juror sign and date this form.

4. Was [name of plaintiff] harmed?

4. Yes No

4. If your answer to question 4 is yes, then answer question 5. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.

5. Was [name of defendant]’s conduct a substantial factor in causing
[name of plaintiff]’s harm?

5. Yes No

5. If your answer to question 5 is yes, then answer question 6. If
you answered no, stop here, answer no further questions, and
have the presiding juror sign and date this form.
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6. What are [name of plaintiff]’s damages?

TOTAL $

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New December 2005; Revised December 2009, December 2010, June 2011,

December 2016, May 2017

Directions for Use

This verdict form is based on CACI No. 2100, Conversion—Essential Factual

Elements.

The special verdict forms in this section are intended only as models. They may

need to be modified depending on the facts of the case.

If the case involves multiple items of personal property as to which the evidence

differs, users may need to modify question 2 to focus the jury on the different

items.

If there are multiple causes of action, users may wish to combine the individual

forms into one form. If different damages are recoverable on different causes of

action, replace the damages tables in all of the verdict forms with CACI No. VF-

3920, Damages on Multiple Legal Theories.

If the jury is being given the discretion under Civil Code section 3288 to award

prejudgment interest (see Bullis v. Security Pac. Nat’l Bank (1978) 21 Cal.3d 801,

814 [148 Cal.Rptr. 22, 582 P.2d 109]), give CACI No. 3935, Prejudgment Interest.

This verdict form may need to be augmented for the jury to make any factual

findings that are required in order to calculate the amount of prejudgment interest.
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2202. Intentional Interference With Prospective Economic
Relations—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant] intentionally interfered
with an economic relationship between [him/her/it] and [name of third
party] that probably would have resulted in an economic benefit to
[name of plaintiff]. To establish this claim, [name of plaintiff] must prove
all of the following:

1. That [name of plaintiff] and [name of third party] were in an
economic relationship that probably would have resulted in an
economic benefit to [name of plaintiff];

2. That [name of defendant] knew of the relationship;

3. That [name of defendant] engaged in [specify conduct determined
by the court to be wrongful];

4. That by engaging in this conduct, [name of defendant] [intended
to disrupt the relationship/ [or] knew that disruption of the
relationship was certain or substantially certain to occur];

5. That the relationship was disrupted;

6. That [name of plaintiff] was harmed; and

7. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

New September 2003; Revised June 2013, December 2013

Directions for Use

Regarding element 3, the interfering conduct must be wrongful by some legal

measure other than the fact of the interference itself. (Della Penna v. Toyota Motor

Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 393 [45 Cal.Rptr.2d 436, 902 P.2d 740].)

This conduct must fall outside the privilege of fair competition. (PMC, Inc. v.

Saban Entertainment, Inc. (1996) 45 Cal.App.4th 579, 603 [52 Cal.Rptr.2d 877],

disapproved on other grounds in Korea Supply Co. v. Lockheed Martin Corp.

(2003) 29 Cal.4th 1134, 1159 fn. 11 [131 Cal.Rptr.2d 29, 63 P.3d 937].) Whether

the conduct alleged qualifies as wrongful if proven or falls within the privilege of

fair competition is resolved by the court as a matter of law. If the court lets the

case go to trial, the jury’s role is not to determine wrongfulness, but simply to find

whether or not the defendant engaged in the conduct. If the conduct is tortious, the

judge should instruct on the elements of the tort.

Sources and Authority

• “The tort of intentional or negligent interference with prospective economic
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advantage imposes liability for improper methods of disrupting or diverting the

business relationship of another which fall outside the boundaries of fair

competition.” (Settimo Associates v. Environ Systems, Inc. (1993) 14

Cal.App.4th 842, 845 [17 Cal.Rptr.2d 757], internal citation omitted.)

• “The tort of interference with prospective economic advantage protects the same

interest in stable economic relationships as does the tort of interference with

contract, though interference with prospective advantage does not require proof

of a legally binding contract. The chief practical distinction between

interference with contract and interference with prospective economic advantage

is that a broader range of privilege to interfere is recognized when the

relationship or economic advantage interfered with is only prospective.” (Pacific

Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126 [270

Cal.Rptr. 1, 791 P.2d 587], internal citations omitted.)

• “Intentional interference with prospective economic advantage has five

elements: (1) the existence, between the plaintiff and some third party, of an

economic relationship that contains the probability of future economic benefit to

the plaintiff; (2) the defendant’s knowledge of the relationship; (3) intentionally

wrongful acts designed to disrupt the relationship; (4) actual disruption of the

relationship; and (5) economic harm proximately caused by the defendant’s

action.” (Roy Allan Slurry Seal, Inc. v. American Asphalt South, Inc. (2017) 2

Cal.5th 505, 512 [213 Cal.Rptr.3d 568, 388 P.3d 800]].)

• “The tort’s requirements ‘presuppose the relationship existed at the time of the

defendant’s allegedly tortious acts lest liability be imposed for actually and

intentionally disrupting a relationship which has yet to arise.’ ” (Roy Allan

Slurry Seal, Inc., supra, 2 Cal.5th at p. 518.)

• “The question is whether a plaintiff must plead and prove that the defendant

engaged in wrongful acts with the specific intent of interfering with the

plaintiff’s business expectancy. We conclude that specific intent is not a required

element of the tort of interference with prospective economic advantage. While

a plaintiff may satisfy the intent requirement by pleading specific intent, i.e.,

that the defendant desired to interfere with the plaintiff’s prospective economic

advantage, a plaintiff may alternately plead that the defendant knew that the

interference was certain or substantially certain to occur as a result of its

action.” (Korea Supply Co., supra, 29 Cal.4th at p. 1154, original italics.)

• “[A] plaintiff seeking to recover for an alleged interference with prospective

contractual or economic relations must plead and prove as part of its case-in-

chief that the defendant not only knowingly interfered with the plaintiff’s

expectancy, but engaged in conduct that was wrongful by some legal measure

other than the fact of interference itself.” (Della Penna, supra, 11 Cal.4th at p.

393.)

• “With respect to the third element, a plaintiff must show that the defendant

engaged in an independently wrongful act. It is not necessary to prove that the

defendant acted with the specific intent, or purpose, of disrupting the plaintiff’s
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prospective economic advantage. Instead, ‘it is sufficient for the plaintiff to

plead that the defendant “[knew] that the interference is certain or substantially

certain to occur as a result of his action.” ’ ‘[A]n act is independently wrongful

if it is unlawful, that is, if it is proscribed by some constitutional, statutory,

regulatory, common law, or other determinable legal standard.’ ‘[A]n act must

be wrongful by some legal measure, rather than merely a product of an

improper, but lawful, purpose or motive.’ ” (San Jose Construction, Inc. v.

S.B.C.C., Inc. (2007) 155 Cal.App.4th 1528, 1544–1545 [67 Cal.Rptr.3d 54],

internal citations omitted.)

• “Della Penna did not specify what sort of conduct would qualify as ‘wrongful’

apart from the interference itself.” (LiMandri v. Judkins (1997) 52 Cal.App.4th

326, 340 [60 Cal.Rptr.2d 539].)

• “Justice Mosk’s concurring opinion in Della Penna advocates that proscribed

conduct be limited to means that are independently tortious or a restraint of

trade. The Oregon Supreme Court suggests that conduct may be wrongful if it

violates ‘a statute or other regulation, or a recognized rule of common law, or

perhaps an established standard of a trade or profession.’ . . . Our Supreme

Court may later have occasion to clarify the meaning of ‘wrongful conduct’ or

‘wrongfulness,’ or it may be that a precise definition proves impossible.” (Arntz

Contracting Co. v. St. Paul Fire and Marine Insurance Co. (1996) 47

Cal.App.4th 464, 477–478 [54 Cal.Rptr.2d 888], internal citations omitted.)

• “Commonly included among improper means are actions which are

independently actionable, violations of federal or state law or unethical business

practices, e.g., violence, misrepresentation, unfounded litigation, defamation,

trade libel or trade mark infringement.” (PMC, Inc., supra, 45 Cal.App.4th at p.

603, internal citation omitted.)

• “[A] plaintiff need not allege the interference and a second act independent of

the interference. Instead, a plaintiff must plead and prove that the conduct

alleged to constitute the interference was independently wrongful, i.e., unlawful

for reasons other than that it interfered with a prospective economic advantage.

[Citations.]” (Crown Imports, LLC v. Superior Court (2014) 223 Cal.App.4th

1395, 1404 [168 Cal.Rptr.3d 228].)

• “The question has arisen as to whether, in order to be actionable as interference

with prospective economic advantage, the interfering act must be independently

wrongful as to the plaintiff. It need not be. There is ‘no sound reason for

requiring that a defendant’s wrongful actions must be directed towards the

plaintiff seeking to recover for this tort. The interfering party is liable to the

interfered-with party [even] “when the independently tortious means the

interfering party uses are independently tortious only as to a third party.” ’ ”

(Crown Imports LLC, supra, 223 Cal.App.4th at p. 1405, original italics.)

• “[O]ur focus for determining the wrongfulness of those intentional acts should

be on the defendant’s objective conduct, and evidence of motive or other

subjective states of mind is relevant only to illuminating the nature of that
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conduct.” (Arntz Contracting Co., supra, 47 Cal.App.4th at p. 477.)

• “[A]n essential element of the tort of intentional interference with prospective

business advantage is the existence of a business relationship with which the

tortfeasor interfered. Although this need not be a contractual relationship, an

existing relationship is required.” (Roth v. Rhodes (1994) 25 Cal.App.4th 530,

546 [30 Cal.Rptr.2d 706], internal citations omitted.)

• “If a party has no liability in tort for refusing to perform an existing contract,

no matter what the reason, he or she certainly should not have to bear a burden

in tort for refusing to enter into a contract where he or she has no obligation to

do so. If that same party cannot conspire with a third party to breach or

interfere with his or her own contract then certainly the result should be no

different where the ‘conspiracy’ is to disrupt a relationship which has not even

risen to the dignity of an existing contract and the party to that relationship was

entirely free to ‘disrupt’ it on his or her own without legal restraint or penalty.”

(Kasparian v. County of Los Angeles (1995) 38 Cal.App.4th 242, 266 [45

Cal.Rptr.2d 90], original italics.)

• “Although varying language has been used to express this threshold

requirement, the cases generally agree it must be reasonably probable that the

prospective economic advantage would have been realized but for defendant’s

interference.” (Youst v. Longo (1987) 43 Cal.3d 64, 71 [233 Cal.Rptr. 294, 729

P.2d 728], internal citations omitted.)

• “Under [the competition] privilege, ‘ “a competitor is free to divert business to

himself as long as he uses fair and reasonable means.’ [Citation.]’ ” (I-CA

Enterprises, Inc. v. Palram Americas, Inc. (2015) 235 Cal.App.4th 257,

292–293 [185 Cal.Rptr.3d 24].)

• “Since the crux of the competition privilege is that one can interfere with a

competitor’s prospective contractual relationship with a third party as long as

the interfering conduct is not independently wrongful (i.e., wrongful apart from

the fact of the interference itself), Della Penna’s requirement that a plaintiff

plead and prove such wrongful conduct in order to recover for intentional

interference with prospective economic advantage has resulted in a shift of

burden of proof. It is now the plaintiff’s burden to prove, as an element of the

cause of action itself, that the defendant’s conduct was independently wrongful

and, therefore, was not privileged rather than the defendant’s burden to prove,

as an affirmative defense, that it’s [sic] conduct was not independently wrongful

and therefore was privileged.” (Bed, Bath & Beyond of La Jolla, Inc. v. La

Jolla Village Square Venture Partners (1997) 52 Cal.App.4th 867, 881 [60

Cal.Rptr.2d 830].)

• “[I]n the absence of other evidence, timing alone may be suffıcient to prove

causation . . . . Thus, . . . the real issue is whether, in the circumstances of the

case, the proximity of the alleged cause and effect tends to demonstrate some

relevant connection. If it does, then the issue is one for the fact finder to

decide.” (Overhill Farms, Inc. v. Lopez (2010) 190 Cal.App.4th 1248, 1267

[119 Cal.Rptr.3d 127], original italics.)
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• “There are three formulations of the manager’s privilege: (1) absolute, (2)

mixed motive, and (3) predominant motive.” (Halvorsen v. Aramark Uniform

Services, Inc. (1998) 65 Cal.App.4th 1383, 1391 [77 Cal.Rptr.2d 383].)

• “We conclude that a plaintiff seeking to state a claim for intentional interference

with contract or prospective economic advantage because defendant induced

another to undertake litigation, must allege that the litigation was brought

without probable cause and that the litigation concluded in plaintiff’s favor.”

(Pacific Gas & Electric Co., supra, 50 Cal.3d at p. 1137.)
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2330. Implied Obligation of Good Faith and Fair Dealing
Explained

In every insurance policy there is an implied obligation of good faith
and fair dealing that neither the insurance company nor the insured will
do anything to injure the right of the other party to receive the benefits
of the agreement.

To fulfill its implied obligation of good faith and fair dealing, an
insurance company must give at least as much consideration to the
interests of the insured as it gives to its own interests.

To breach the implied obligation of good faith and fair dealing, an
insurance company must unreasonably act or fail to act in a manner
that deprives the insured of the benefits of the policy. To act
unreasonably is not a mere failure to exercise reasonable care. It means
that the insurer must act or fail to act without proper cause. However, it
is not necessary for the insurer to intend to deprive the insured of the
benefits of the policy.

New September 2003; Revised December 2007, December 2015

Directions for Use

This instruction may be used to introduce a “bad-faith” claim arising from an

alleged breach of the implied covenant of good faith and fair dealing.

Sources and Authority

• “There is an implied covenant of good faith and fair dealing in every contract

that neither party will do anything which will injure the right of the other to

receive the benefits of the agreement.” (Comunale v. Traders & General Ins.

Co. (1958) 50 Cal.2d 654, 658 [328 P.2d 198].)

• “For the insurer to fulfill its obligation not to impair the right of the insured to

receive the benefits of the agreement, it again must give at least as much

consideration to the latter’s interests as it does to its own.” (Egan v. Mutual of

Omaha Insurance Co. (1979) 24 Cal.3d 809, 818–819 [169 Cal.Rptr. 691, 620

P.2d 141].)

• “[T]o establish the insurer’s ‘bad faith’ liability, the insured must show that the

insurer has (1) withheld benefits due under the policy, and (2) that such

withholding was ‘unreasonable’ or ‘without proper cause.’ The actionable

withholding of benefits may consist of the denial of benefits due; paying less

than due; and/or unreasonably delaying payments due.” (Major v. Western Home

Ins. Co. (2009) 169 Cal.App.4th 1197, 1209 [87 Cal.Rptr.3d 556], internal

citations omitted.)

• “ ‘[T]he covenant of good faith can be breached for objectively unreasonable
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conduct, regardless of the actor’s motive.’ . . . [A]n insured plaintiff need only

show, for example, that the insurer unreasonably refused to pay benefits or

failed to accept a reasonable settlement offer; there is no requirement to

establish subjective bad faith.” (Bosetti v. United States Life Ins. Co. in the City

of New York (2009) 175 Cal.App.4th 1208, 1236 [96 Cal.Rptr.3d 744], original

italics, internal citations omitted.)

• “Bad faith may involve negligence, or negligence may be indicative of bad

faith, but negligence alone is insufficient to render the insurer liable.” Brown v.

Guarantee Ins. Co. (1957) 155 Cal.App.2d 679, 689 [319 P.2d 69].)

• “Thus, a breach of the implied covenant of good faith and fair dealing involves

something more than a breach of the contract or mistaken judgment. There must

be proof the insurer failed or refused to discharge its contractual duties not

because of an honest mistake, bad judgment, or negligence, ‘but rather by a

conscious and deliberate act, which unfairly frustrates the agreed common

purposes and disappoints the reasonable expectations of the other party thereby

depriving that party of the benefits of the agreement.’ ” (Century Surety Co. v.

Polisso (2006) 139 Cal.App.4th 922, 949 [43 Cal.Rptr.3d 468], internal citations

omitted.)

• “[I]f the insurer denies benefits unreasonably (i.e., without any reasonable basis

for such denial), it may be exposed to the full array of tort remedies, including

possible punitive damages.” (Jordan v. Allstate Ins. Co. (2007) 148 Cal.App.4th

1062, 1073 [56 Cal.Rptr.3d 312].)

• “Subterfuges and evasions violate the obligation of good faith in performance

even though the actor believes his conduct to be justified. But the obligation

goes further: bad faith may be overt or may consist of inaction, and fair dealing

may require more than honesty. A complete catalogue of types of bad faith is

impossible, but the following types are among those which have been

recognized in judicial decisions: evasion of the spirit of the bargain, lack of

diligence and slacking off, willful rendering of imperfect performance, abuse of

a power to specify terms, and interference with or failure to cooperate in the

other party’s performance.” (R. J. Kuhl Corp. v. Sullivan (1993) 13 Cal.App.4th

1589, 1602 [17 Cal.Rptr.2d 425].)

• “[A]n insurer is not required to pay every claim presented to it. Besides the

duty to deal fairly with the insured, the insurer also has a duty to its other

policyholders and to the stockholders (if it is such a company) not to dissipate

its reserves through the payment of meritless claims. Such a practice inevitably

would prejudice the insurance seeking public because of the necessity to

increase rates, and would finally drive the insurer out of business.” (Austero v.

National Cas. Co. (1978) 84 Cal.App.3d 1, 30 [148 Cal.Rptr. 653], overruled on

other grounds in Egan, supra, 24 Cal.3d at p. 824 fn. 7.)

• “Unique obligations are imposed upon true fiduciaries which are not found in

the insurance relationship. For example, a true fiduciary must first consider and

always act in the best interests of its trust and not allow self-interest to
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overpower its duty to act in the trust’s best interests. An insurer, however, may

give its own interests consideration equal to that it gives the interests of its

insured; it is not required to disregard the interests of its shareholders and other

policyholders when evaluating claims; and it is not required to pay noncovered

claims, even though payment would be in the best interests of its insured.”

(Love v. Fire Ins. Exchange (1990) 221 Cal.App.3d 1136, 1148–1149 [271

Cal.Rptr. 246], internal citations omitted.)

• “[I]n California, an insurer has the same duty to act in good faith in the

uninsured motorist context as it does in any other insurance context.” (Maslo v.

Ameriprise Auto & Home Ins. (2014) 227 Cal.App.4th 626, 636 [173

Cal.Rptr.3d 854].)

• “ ‘[P]erformance of an act specifically authorized by the policy cannot, as a

matter of law, constitute bad faith.’ [¶ ] [I]n the insurance context, . . . ‘ “courts

are not at liberty to imply a covenant directly at odds with a contract’s express

grant of discretionary power.” ’ The possible exception would be ‘ “those

relatively rare instances when reading the provision literally would, contrary to

the parties’ clear intention, result in an unenforceable, illusory agreement.” ’ ”

(Baldwin v. AAA Northern California, Nevada & Utah Ins. Exchange (2016) 1

Cal.App.5th 545, 557–558 [204 Cal.Rptr.3d 433], internal citations omitted.)
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1 California Uninsured Motorist Law, Ch. 13, Rights, Duties, and Obligations of
the Parties, § 13.23 (Matthew Bender)

2 California Uninsured Motorist Law, Ch. 24, Bad Faith in Uninsured Motorist
Law, §§ 24.10, 24.20–24.21, 24.40 (Matthew Bender)

26 California Forms of Pleading and Practice, Ch. 308, Insurance, § 308.24[1]
(Matthew Bender)

11 California Legal Forms, Ch. 26A, Title Insurance, § 26A.17[9] (Matthew
Bender)
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2331. Breach of the Implied Obligation of Good Faith and Fair

Dealing—Failure or Delay in Payment (First Party)—Essential

Factual Elements

[Name of plaintiff] claims that [name of defendant] breached the

obligation of good faith and fair dealing by [failing to pay/delaying
payment of] benefits due under the insurance policy. To establish this
claim, [name of plaintiff] must prove all of the following:

1. That [name of plaintiff] suffered a loss covered under an

insurance policy with [name of defendant];

2. That [name of defendant] was notified of the loss;

3. That [name of defendant], unreasonably [failed to pay/delayed

payment of] policy benefits;

4. That [name of plaintiff] was harmed; and

5. That [name of defendant]’s [failure to pay/delay in payment of]

policy benefits was a substantial factor in causing [name of
plaintiff]’s harm.

To act or fail to act “unreasonably” means that the insurer had no
proper cause for its conduct. In determining whether [name of defendant]
acted unreasonably, you should consider only the information that
[name of defendant] knew or reasonably should have known at the time
when it [failed to pay/delayed payment of] policy benefits.

New September 2003; Revised December 2007, April 2008, December 2009,

December 2015

Directions for Use

The instructions in this series assume that the plaintiff is the insured and the

defendant is the insurer. The party designations may be changed if appropriate to

the facts of the case.

If there is a genuine issue as to the insurer’s liability under the policy for the claim

asserted by the insured, there can be no bad-faith liability imposed on the insurer

for advancing its side of that dispute. This is known as the “genuine dispute”

doctrine. The genuine-dispute doctrine is subsumed within the test of

reasonableness or proper cause (element 3). No specific instruction on the doctrine

need be given. (See McCoy v. Progressive West Ins. Co. (2009) 171 Cal.App.4th

785, 792–794 [90 Cal.Rptr.3d 74].)

For instructions regarding general breach of contract issues, refer to the Contracts

series (CACI No. 300 et seq.).
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Sources and Authority

• If an insurer “fails to deal fairly and in good faith with its insured by refusing,

without proper cause, to compensate its insured for a loss covered by the policy,

such conduct may give rise to a cause of action in tort for breach of an implied

covenant of good faith and fair dealing. . . . [¶ ] . . . [W]hen the insurer

unreasonably and in bad faith withholds payment of the claim of its insured, it

is subject to liability in tort.” (Gruenberg v. Aetna Insurance Co. (1973) 9

Cal.3d 566, 574–575 [108 Cal.Rptr. 480, 510 P.2d 1032], original italics.)

• “An insurer’s obligations under the implied covenant of good faith and fair

dealing with respect to first party coverage include a duty not to unreasonably

withhold benefits due under the policy. An insurer that unreasonably delays, or

fails to pay, benefits due under the policy may be held liable in tort for breach

of the implied covenant. The withholding of benefits due under the policy may

constitute a breach of contract even if the conduct was reasonable, but liability

in tort arises only if the conduct was unreasonable, that is, without proper

cause. In a first party case, as we have here, the withholding of benefits due

under the policy is not unreasonable if there was a genuine dispute between the

insurer and the insured as to coverage or the amount of payment due.”

(Rappaport-Scott v. Interinsurance Exch. of the Auto. Club (2007) 146

Cal.App.4th 831, 837 [53 Cal.Rptr.3d 245], internal citations omitted.)

• “[T]here are at least two separate requirements to establish breach of the

implied covenant: (1) benefits due under the policy must have been withheld;

and (2) the reason for withholding benefits must have been unreasonable or

without proper cause.” (Love v. Fire Insurance Exchange (1990) 221

Cal.App.3d 1136, 1151 [271 Cal.Rptr. 246], internal citations omitted.)

• “The standard of good faith and fairness examines the reasonableness of the

insurer’s conduct, and mere errors by an insurer in discharging its obligations to

its insured ‘ “does not necessarily make the insurer liable in tort for violating

the covenant of good faith and fair dealing; to be liable in tort, the insurer’s

conduct must also have been unreasonable. [Citations.]” ’ ” (Graciano v.

Mercury General Corp. (2014) 231 Cal.App.4th 414, 425 [179 Cal.Rptr.3d

717], original italics.)

• “Generally, the reasonableness of an insurer’s conduct ‘must be evaluated in

light of the totality of the circumstances surrounding its actions.’ ” (Paslay v.

State Farm General Ins. Co. (2016) 248 Cal.App.4th 639, 654 [203 Cal.Rptr.3d

785].)

• “[A]n insurer denying or delaying the payment of policy benefits due to the

existence of a genuine dispute with its insured as to the existence of coverage

liability or the amount of the insured’s coverage claim is not liable in bad faith

even though it might be liable for breach of contract.” (Chateau Chamberay

Homeowners Assn. v. Associated International Insurance Co. (2001) 90

Cal.App.4th 335, 347 [108 Cal.Rptr.2d 776].)

• “The genuine dispute rule does not relieve an insurer from its obligation to
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thoroughly and fairly investigate, process and evaluate the insured’s claim. A

genuine dispute exists only where the insurer’s position is maintained in good

faith and on reasonable grounds. . . . ‘The genuine issue rule in the context of

bad faith claims allows a [trial] court to grant summary judgment when it is

undisputed or indisputable that the basis for the insurer’s denial of benefits was

reasonable—for example, where even under the plaintiff’s version of the facts

there is a genuine issue as to the insurer’s liability under California law. . . .

On the other hand, an insurer is not entitled to judgment as a matter of law

where, viewing the facts in the light most favorable to the plaintiff, a jury could

conclude that the insurer acted unreasonably.’ ” (Wilson v. 21st Century Ins. Co.

(2007) 42 Cal.4th 713, 724 [68 Cal.Rptr.3d 746, 171 P.3d 1082], original italics,

internal citations omitted.)

• “We evaluate the reasonableness of the insurer’s actions and decision to deny

benefits as of the time they were made rather than with the benefit of

hindsight.” (Century Surety Co. v. Polisso (2006) 139 Cal.App.4th 922, 949 [43

Cal.Rptr.3d 468].)

• “[I]f the insurer denies benefits unreasonably (i.e., without any reasonable basis

for such denial), it may be exposed to the full array of tort remedies, including

possible punitive damages.” (Jordan v. Allstate Ins. Co. (2007) 148 Cal.App.4th

1062, 1073 [56 Cal.Rptr.3d 312].)

• “While many, if not most, of the cases finding a genuine dispute over an

insurer’s coverage liability have involved legal rather than factual disputes, we

see no reason why the genuine dispute doctrine should be limited to legal

issues. That does not mean, however, that the genuine dispute doctrine may

properly be applied in every case involving purely a factual dispute between an

insurer and its insured. This is an issue which should be decided on a case-by-

case basis.” (Chateau Chamberay Homeowners Assn., supra, 90 Cal.App.4th at

p. 348, original italics, footnote and internal citations omitted.)

• “[I]f the conduct of [the insurer] in defending this case was objectively

reasonable, its subjective intent is irrelevant.” (Bosetti v. United States Life Ins.

Co. in the City of New York (2009) 175 Cal.App.4th 1208, 1236 [96 Cal.Rptr.3d

744]; cf. Carma Developers (Cal.), Inc. v. Marathon Development California,

Inc. (1992) 2 Cal.4th 342, 372 [6 Cal.Rptr.2d 467, 826 P.2d 710] [“[I]t has been

suggested the covenant has both a subjective and objective aspect—subjective

good faith and objective fair dealing. A party violates the covenant if it

subjectively lacks belief in the validity of its act or if its conduct is objectively

unreasonable.”].)

• “[W]hile an insurer’s subjective bad intentions are not a sufficient basis on

which to establish a bad faith cause of action, an insurer’s subjective mental

state may nonetheless be a circumstance to be considered in the evaluation of

the objective reasonableness of the insurer’s actions.” (Bosetti, supra, 175

Cal.App.4th at p. 1239, original italics.)

• “[A]n insured cannot maintain a claim for tortious breach of the implied
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covenant of good faith and fair dealing absent a covered loss. If the insurer’s

investigation—adequate or not—results in a correct conclusion of no coverage,

no tort liability arises for breach of the implied convenant.” (Benavides v. State

Farm General Ins. Co. (2006) 136 Cal.App.4th 1241, 1250 [39 Cal.Rptr.3d

650], internal citations omitted; cf. Brehm v. 21st Century Ins. Co. (2008) 166

Cal.App.4th 1225, 1236 [83 Cal.Rptr.3d 410] [“[B]reach of a specific provision

of the contract is not a necessary prerequisite to a claim for breach of the

implied covenant of good faith and fair dealing. . . . [E]ven an insurer that

pays the full limits of its policy may be liable for breach of the implied

covenant, if improper claims handling causes detriment to the insured”].)

• “ ‘[D]enial of a claim on a basis unfounded in the facts known to the insurer, or

contradicted by those facts, may be deemed unreasonable. “A trier of fact may

find that an insurer acted unreasonably if the insurer ignores evidence available

to it which supports the claim. The insurer may not just focus on those facts

which justify denial of the claim.” ’ ” (Maslo v. Ameriprise Auto & Home Ins.

(2014) 227 Cal.App.4th 626, 634 [173 Cal.Rptr.3d 854].)

• “We conclude . . . that the duty of good faith and fair dealing on the part of

defendant insurance companies is an absolute one. . . . [T]he nonperformance

by one party of its contractual duties cannot excuse a breach of the duty of

good faith and fair dealing by the other party while the contract between them

is in effect and not rescinded.” (Gruenberg, supra, 9 Cal.3d at p. 578.)

• “Thus, an insurer may be liable for bad faith in failing to attempt to effectuate a

prompt and fair settlement (1) where it unreasonably demands arbitration, or (2)

where it commits other wrongful conduct, such as failing to investigate a claim.

An insurer’s statutory duty to attempt to effectuate a prompt and fair settlement

is not abrogated simply because the insured’s damages do not plainly exceed

the policy limits. Nor is the insurer’s duty to investigate a claim excused by the

arbitrator’s finding that the amount of damages was lower than the insured’s

initial demand. Even where the amount of damages is lower than the policy

limits, an insurer may act unreasonably by failing to pay damages that are

certain and demanding arbitration on those damages.” (Maslo, supra, 227

Cal.App.4th at pp. 638–639 [uninsured motorist coverage case].)

• “[T]he insurer’s duty to process claims fairly and in good faith [is] a

nondelegable duty.” (Hughes v. Blue Cross of Northern California (1989) 215

Cal.App.3d 832, 848 [263 Cal.Rptr. 850].)

• “[I]n [a bad-faith action] ‘damages for emotional distress are compensable as

incidental damages flowing from the initial breach, not as a separate cause of

action.’ Such claims of emotional distress must be incidental to ‘a substantial

invasion of property interests.’ ” (Major v. Western Home Ins. Co. (2009) 169

Cal.App.4th 1197, 1214 [87 Cal.Rptr.3d 556], original italics, internal citations

omitted.)

Secondary Sources

2 Witkin, Summary of California Law (10th ed. 2005) Insurance, §§ 240–242
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Croskey et al., California Practice Guide: Insurance Litigation. Ch. 12C-C, Bad
Faith—Requirements for First Party Bad Faith Action, ¶¶ 12:822–12:1016 (The
Rutter Group)

2 California Liability Insurance Practice: Claims & Litigation (Cont.Ed.Bar)
General Principles of Contract and Bad Faith Actions, §§ 24.25–24.45A

2 California Insurance Law & Practice, Ch. 13, Claims Handling and the Duty of
Good Faith, §§ 13.03[2][a]–[c], 13.06 (Matthew Bender)

1 California Uninsured Motorist Law, Ch. 13, Rights, Duties, and Obligations of
the Parties, § 13.23 (Matthew Bender)

2 California Uninsured Motorist Law, Ch. 24, Bad Faith in Uninsured Motorist
Law, §§ 24.10, 24.20–24.21, 24.40 (Matthew Bender)

3 Levy et al., California Torts, Ch. 40, Fraud and Deceit and Other Business Torts,
§ 40.140 (Matthew Bender)

6 Levy et al., California Torts, Ch. 82, Claims and Disputes Under Insurance
Policies, §§ 82.21, 82.50 (Matthew Bender)

26 California Forms of Pleading and Practice, Ch. 308, Insurance, § 308.24
(Matthew Bender)

11 California Legal Forms, Ch. 26A, Title Insurance, § 26A.17 (Matthew Bender)

12 California Points and Authorities, Ch. 120, Insurance, § 120.208 (Matthew
Bender)
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2403. Breach of Employment Contract—Unspecified
Term—Implied-in-Fact Promise Not to Discharge Without Good

Cause

An employer promises to [discharge/demote] an employee only for good
cause if it is reasonable for an employee to conclude, from the
employer’s words or conduct, that [he/she] will be [discharged/demoted]
only for good cause.

In deciding whether [name of defendant] promised to [discharge/demote]
[name of plaintiff] only for good cause, you may consider, among other
factors, the following:

(a) [Name of defendant]’s personnel policies [and/or] practices;

(b) [Name of plaintiff]’s length of service;

(c) Any raises, commendations, positive evaluations, and promotions
received by [name of plaintiff]; [and]

(d) Whether [name of defendant] said or did anything to assure [name
of plaintiff] of continued employment; [and]

(e) [Insert other relevant factor(s).]

Length of service, raises, and promotions by themselves are not enough
to imply such a promise, although they are factors for you to consider.

New September 2003; Revised April 2009, June 2013

Directions for Use

This instruction should be read when an employee is basing his or her claim of

wrongful discharge on an implied covenant not to terminate except for good cause.

Only those factors that apply to the facts of the particular case should be read.

In certain cases, it may be necessary to instruct the jury that if it finds there is an

at-will provision in an express written agreement, there may not be an implied

agreement to the contrary. (See Faigin v. Signature Group Holdings, Inc. (2012)

211 Cal.App.4th 726, 739 [150 Cal.Rptr.3d 123] [there cannot be a valid express

contract and an implied contract, each embracing the same subject, but requiring

different results].)

Sources and Authority

• Express and Implied Contracts. Civil Code sections 1619–1621.

• “Labor Code section 2922 establishes a statutory presumption of at-will

employment. However, an employer and an employee are free to depart from

the statutory presumption and specify that the employee will be terminated only

for good cause, either by an express, or an implied, contractual agreement.”
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(Stillwell v. The Salvation Army (2008) 167 Cal.App.4th 360, 380 [84

Cal.Rptr.3d 111], internal citations omitted.)

• “[M]ost cases applying California law . . . have held that an at-will provision

in an express written agreement, signed by the employee, cannot be overcome

by proof of an implied contrary understanding.” (Guz v. Bechtel National, Inc.

(2000) 24 Cal.4th 317, 340 fn. 10 [100 Cal.Rptr.2d 352, 8 P.3d 1089], original

italics.)

• “Where there is no express agreement, the issue is whether other evidence of

the parties’ conduct has a ‘tendency in reason’ to demonstrate the existence of

an actual mutual understanding on particular terms and conditions of

employment. If such evidence logically permits conflicting inferences, a

question of fact is presented.” (Guz, supra, 24 Cal.4th at p. 337, internal

citations omitted.)

• “The question whether such an implied-in-fact agreement [to termination only

for cause] exists is a factual question for the trier of fact unless the undisputed

facts can support only one reasonable conclusion.” (Faigin, supra, 211

Cal.App.4th at p. 739.)

• “In the employment context, factors apart from consideration and express terms

may be used to ascertain the existence and content of an employment

agreement, including ‘the personnel policies or practices of the employer, the

employee’s longevity of service, actions or communications by the employer

reflecting assurances of continued employment, and the practices of the industry

in which the employee is engaged.’ ” (Foley v. Interactive Data Corp. (1988)

47 Cal.3d 654, 680 [254 Cal.Rptr. 211, 765 P.2d 373], internal citation omitted.)

• “[A]n employee’s mere passage of time in the employer’s service, even where

marked with tangible indicia that the employer approves the employee’s work,

cannot alone form an implied-in-fact contract that the employee is no longer at

will. Absent other evidence of the employer’s intent, longevity, raises and

promotions are their own rewards for the employee’s continuing valued service;

they do not, in and of themselves, additionally constitute a contractual guarantee

of future employment security.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th

317, 341–342 [100 Cal.Rptr.2d 352, 8 P.3d 1089], original italics.)

• “We agree that disclaimer language in an employee handbook or policy manual

does not necessarily mean an employee is employed at will. But even if a

handbook disclaimer is not controlling in every case, neither can such a

provision be ignored in determining whether the parties’ conduct was intended,

and reasonably understood, to create binding limits on an employer’s statutory

right to terminate the relationship at will. Like any direct expression of

employer intent, communicated to employees and intended to apply to them,

such language must be taken into account, along with all other pertinent

evidence, in ascertaining the terms on which a worker was employed.” (Guz,

supra, 24 Cal.4th at p. 340, internal citations omitted.)

• “Conceptually, there is no rational reason why an employer’s policy that its
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employees will not be demoted except for good cause, like a policy restricting

termination or providing for severance pay, cannot become an implied term of

an employment contract. In each of these instances, an employer promises to

confer a significant benefit on the employee, and it is a question of fact whether

that promise was reasonably understood by the employee to create a contractual

obligation.” (Scott v. Pac. Gas & Elec. Co. (1995) 11 Cal.4th 454, 464 [46

Cal.Rptr.2d 427, 904 P.2d 834].)

• “[Employer] retained the right to terminate [employee] for any lawful reason.

Thus, . . . the fact that [employer] was obligated to pay compensation if it

terminated [employee] for reasons other than his misconduct did not convert an

otherwise at-will agreement into a for-cause agreement.” (Popescu v. Apple Inc.

(2016) 1 Cal.App.5th 39, 59 [204 Cal.Rptr.3d 302].)

Secondary Sources

3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment,
§§ 233, 237, 238

Chin et al., California Practice Guide: Employment Litigation, Ch. 4-B, Agreements
Limiting At-Will Termination, ¶¶ 4:81, 4:105, 4:112 (The Rutter Group)

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Contract
Actions, §§ 8.6–8.16

4 Wilcox, California Employment Law, Ch. 60, Liability for Wrongful Termination
and Discipline, § 60.05[2][a]–[e] (Matthew Bender)

21 California Forms of Pleading and Practice, Ch. 249, Employment Law:
Termination and Discipline, §§ 249.01, 249.13, 249.15, 249.50 (Matthew Bender)

10 California Points and Authorities, Ch. 100, Employer and Employee: Wrongful
Termination and Discipline, §§ 100.21, 100.22, 100.25–100.27, 100.29, 100.34
(Matthew Bender)

California Civil Practice: Employment Litigation §§ 6:14–6:16 (Thomson Reuters)
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2505. Retaliation—Essential Factual Elements (Gov. Code,
§ 12940(h))

[Name of plaintiff] claims that [name of defendant] retaliated against
[him/her] for [describe activity protected by the FEHA]. To establish this
claim, [name of plaintiff] must prove all of the following:

1. That [name of plaintiff] [describe protected activity];

2. [That [name of defendant] [discharged/demoted/[specify other
adverse employment action]] [name of plaintiff];]

2. [or]

2. [That [name of defendant] subjected [name of plaintiff] to an
adverse employment action;]

2. [or]

2. [That [name of plaintiff] was constructively discharged;]

3. That [name of plaintiff]’s [describe protected activity] was a
substantial motivating reason for [name of defendant]’s [decision
to [discharge/demote/[specify other adverse employment action]]

3. [name of plaintiff]/conduct];

4. That [name of plaintiff] was harmed; and

5. That [name of defendant]’s decision to [discharge/demote/[specify
other adverse employment action]] [name of plaintiff] was a
substantial factor in causing [him/her] harm.

[[Name of plaintiff] does not have to prove [discrimination/harassment]
in order to be protected from retaliation. If [he/she] [reasonably
believed that [name of defendant]’s conduct was unlawful/requested a
[disability/religious] accommodation], [he/she] may prevail on a
retaliation claim even if [he/she] does not present, or prevail on, a
separate claim for [discrimination/harassment/[other]].]

New September 2003; Revised August 2007, April 2008, October 2008, April 2009,

June 2010, June 2012, December 2012, June 2013, June 2014, June 2016,

December 2016

Directions for Use

In elements 1 and 3, describe the protected activity in question. Government Code

section 12940(h) provides that it is unlawful to retaliate against a person “because

the person has opposed any practices forbidden under [Government Code sections

12900 through 12966] or because the person has filed a complaint, testified, or
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assisted in any proceeding under [the FEHA].” It is also unlawful to retaliate or

otherwise discriminate against a person for requesting an accommodation for

religious practice or disability, regardless of whether the request was granted. (Gov.

Code, § 12940(l)(4) [religious practice], (m)(2) [disability].)

Read the first option for element 2 if there is no dispute as to whether the

employer’s acts constituted an adverse employment action. Read the second option

and also give CACI No. 2509, “Adverse Employment Action” Explained, if

whether there was an adverse employment action is a question of fact for the jury.

For example, the case may involve a pattern of employer harassment consisting of

acts that might not individually be sufficient to constitute retaliation, but taken as a

whole establish prohibited conduct. (See Yanowitz v. L’Oreal USA, Inc. (2005) 36

Cal.4th 1028, 1052–1056 [32 Cal.Rptr.3d 436, 116 P.3d 1123].) Give both the first

and second options if the employee presents evidence supporting liability under

both a sufficient-single-act theory or a pattern-of-harassment theory. (See, e.g.,

Wysinger v. Automobile Club of Southern California (2007) 157 Cal.App.4th 413,

423–424 [69 Cal.Rptr.3d 1].) Also select “conduct” in element 3 if the second

option or both the first and second options are included for element 2.

Retaliation in violation of the FEHA may be established by constructive discharge;

that is, that the employer intentionally created or knowingly permitted working

conditions to exist that were so intolerable that a reasonable person in the

employee’s position would have had no reasonable alternative other than to resign.

(See Steele v. Youthful Offender Parole Bd. (2008) 162 Cal.App.4th 1241, 1253 [76

Cal.Rptr.3d 632].) If constructive discharge is alleged, give the third option for

element 2 and also give CACI No. 2510, “Constructive Discharge” Explained.

Also select “conduct” in element 3 if the third option is included for element 2.

Element 3 requires that the protected activity be a substantial motivating reason for

the retaliatory acts. (See Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 232

[152 Cal.Rptr.3d 392, 294 P.3d 49]; Alamo v. Practice Management Information

Corp. (2013) 219 Cal.App.4th 466, 479 [161 Cal.Rptr.3d 758]; see also CACI No.

2507, “Substantial Motivating Reason” Explained.)

Note that there are two causation elements. There must be a causal link between

the retaliatory animus and the adverse action (see element 3), and there must be a

causal link between the adverse action and damages (see element 5). (See Mamou

v. Trendwest Resorts, Inc. (2008) 165 Cal.App.4th 686, 713 [81 Cal.Rptr.3d 406].)

This instruction has been criticized in dictum because it is alleged that there is no

element requiring retaliatory intent. (See Joaquin v. City of Los Angeles (2012) 202

Cal.App.4th 1207, 1229–1231 [136 Cal.Rptr.3d 472].) The court urged the Judicial

Council to redraft the instruction and the corresponding special verdict form so as

to clearly state that retaliatory intent is a necessary element of a retaliation claim

under FEHA.

The jury in the case was instructed per element 3 “that Richard Joaquin’s reporting

that he had been sexually harassed was a motivating reason for the City of Los

Angeles’ decision to terminate Richard Joaquin’s employment or deny Richard
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Joaquin promotion to the rank of sergeant.” The committee believes that the

instruction as given is correct for the intent element in a retaliation case. (Cf.

Wallace v. County of Stanislaus (2016) 245 Cal.App.4th 109, 127–132 [199

Cal.Rptr.3d 462] [for disability discrimination, “substantial motivating reason” is

only language required to express intent].) However, in cases such as Joaquin that

involve allegations of a prohibited motivating reason (based on a report of sexual

harassment) and a permitted motivating reason (based on a good faith belief that

the report was falsified), the instruction may need to be modified to make it clear

that plaintiff must prove that defendant acted based on the prohibited motivating

reason and not the permitted motivating reason.

Sources and Authority

• Retaliation Prohibited Under Fair Employment and Housing Act. Government

Code section 12940(h).

• Retaliation for Requesting Reasonable Accommodation for Religious Practice

and Disability Prohibited. Government Code section 12940(l)(4), (m)(2).

• “Person” Defined Under Fair Employment and Housing Act. Government Code

section 12925(d).

• Prohibited Retaliation. Title 2 California Code of Regulations section 11021.

• “[I]n order to establish a prima facie case of retaliation under the FEHA, a

plaintiff must show (1) he or she engaged in a ‘protected activity,’ (2) the

employer subjected the employee to an adverse employment action, and (3) a

causal link existed between the protected activity and the employer’s action.

Once an employee establishes a prima facie case, the employer is required to

offer a legitimate, nonretaliatory reason for the adverse employment action. If

the employer produces a legitimate reason for the adverse employment action,

the presumption of retaliation ‘ “ ‘drops out of the picture,’ ” ’ and the burden

shifts back to the employee to prove intentional retaliation.” (Yanowitz, supra,

36 Cal.4th at p. 1042, internal citations omitted.)

• “Actions for retaliation are ‘inherently fact-driven’; it is the jury, not the court,

that is charged with determining the facts.” (McCoy v. Pacific Maritime Assn.

(2013) 216 Cal.App.4th 283, 299 [156 Cal.Rptr.3d 851].)

• “It is well established that a plaintiff in a retaliation case need only prove that a

retaliatory animus was at least a substantial or motivating factor in the adverse

employment decision.” (George v. California Unemployment Ins. Appeals Bd.

(2009) 179 Cal.App.4th 1475, 1492 [102 Cal.Rptr.3d 431].)

• “Retaliation claims are inherently fact-specific, and the impact of an employer’s

action in a particular case must be evaluated in context. Accordingly, although

an adverse employment action must materially affect the terms, conditions, or

privileges of employment to be actionable, the determination of whether a

particular action or course of conduct rises to the level of actionable conduct

should take into account the unique circumstances of the affected employee as

well as the workplace context of the claim.” (Yanowitz, supra, 36 Cal.4th at p.

1052.)
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• “Contrary to [defendant]’s assertion that it is improper to consider collectively

the alleged retaliatory acts, there is no requirement that an employer’s

retaliatory acts constitute one swift blow, rather than a series of subtle, yet

damaging, injuries. Enforcing a requirement that each act separately constitute

an adverse employment action would subvert the purpose and intent of the

statute.” (Yanowitz, supra, 36 Cal.4th at pp. 1055–1056, internal citations

omitted.)

• “[U]nder certain circumstances, a retaliation claim may be brought by an

employee who has complained of or opposed conduct, even when a court or

jury subsequently determines the conduct actually was not prohibited by the

FEHA. Indeed, this precept is well settled. An employee is protected against

retaliation if the employee reasonably and in good faith believed that what he or

she was opposing constituted unlawful employer conduct such as sexual

harassment or sexual discrimination.” (Miller v. Department of Corr. (2005) 36

Cal.4th 446, 473–474 [30 Cal.Rptr.3d 797, 115 P.3d 77], internal citations

omitted.)

• “Clearly, section 12940, subdivision (h) encompasses a broad range of protected

activity. An employee need not use specific legal terms or buzzwords in

opposing discrimination. Nor is it necessary for an employee to file a formal

charge. The protected activity element may be established by evidence that the

plaintiff threatened to file a discrimination charge, by a showing that the

plaintiff mistakenly, but reasonably and sincerely believed he was opposing

discrimination, or by evidence an employer believed the plaintiff was a potential

witness in another employee’s FEHA action.” (Rope v. Auto-Chlor System of

Washington, Inc. (2013) 220 Cal.App.4th 635, 652 [163 Cal.Rptr.3d 392],

internal citations and footnote omitted.)

• “ ‘Standing alone, an employee’s unarticulated belief that an employer is

engaging in discrimination will not suffice to establish protected conduct for the

purposes of establishing a prima facie case of retaliation, where there is no

evidence the employer knew that the employee’s opposition was based upon a

reasonable belief that the employer was engaging in discrimination.’

‘[C]omplaints about personal grievances or vague or conclusory remarks that

fail to put an employer on notice as to what conduct it should investigate will

not suffice to establish protected conduct.’ [¶ ] But employees need not

explicitly and directly inform their employer that they believe the employer’s

conduct was discriminatory or otherwise forbidden by FEHA.” (Castro-Ramirez

v. Dependable Highway Express, Inc. (2016) 2 Cal.App.5th 1028, 1046 [207

Cal.Rptr.3d 120], internal citation omitted.)

• “Notifying one’s employer of one’s medical status, even if such medical status

constitutes a ‘disability’ under FEHA, does not fall within the protected activity

identified in subdivision (h) of section 12940—i.e., it does not constitute

engaging in opposition to any practices forbidden under FEHA or the filing of a

complaint, testifying, or assisting in any proceeding under FEHA.” (Moore v.
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Regents of University of California (2016) 248 Cal.App.4th 216, 247 [206

Cal.Rptr.3d 841].)

• “[Plaintiff]’s advocacy for the disabled community and opposition to elimination

of programs that might benefit that community do not fall within the definition

of protected activity. [Plaintiff] has not shown the [defendant]’s actions

amounted to discrimination against disabled citizens, but even if they could be

so construed, discrimination by an employer against members of the general

public is not a prohibited employment practice under the FEHA.” (Dinslage v.

City and County of San Francisco (2016) 5 Cal.App.5th 368, 383 [209

Cal.Rptr.3d 809], original italics.)

• “Moreover, [defendant]’s actions had a substantial and material impact on the

conditions of employment. The refusal to promote [plaintiff] is an adverse

employment action under FEHA. There was also a pattern of conduct, the

totality of which constitutes an adverse employment action. This includes

undeserved negative job reviews, reductions in his staff, ignoring his health

concerns and acts which caused him substantial psychological harm.” (Wysinger,

supra, 157 Cal.App.4th at p. 424, internal citations omitted.)

• “A long period between an employer’s adverse employment action and the

employee’s earlier protected activity may lead to the inference that the two

events are not causally connected. But if between these events the employer

engages in a pattern of conduct consistent with a retaliatory intent, there may be

a causal connection.” (Wysinger, supra, 157 Cal.App.4th at p. 421, internal

citation omitted.)

• “Both direct and circumstantial evidence can be used to show an employer’s

intent to retaliate. ‘Direct evidence of retaliation may consist of remarks made

by decisionmakers displaying a retaliatory motive.’ Circumstantial evidence

typically relates to such factors as the plaintiff’s job performance, the timing of

events, and how the plaintiff was treated in comparison to other workers.”

(Colarossi v. Coty US Inc. (2002) 97 Cal.App.4th 1142, 1153 [119 Cal.Rptr.2d

131], internal citations omitted.)

• “The retaliatory motive is ‘proved by showing that plaintiff engaged in

protected activities, that his employer was aware of the protected activities, and

that the adverse action followed within a relatively short time thereafter.’ ‘The

causal link may be established by an inference derived from circumstantial

evidence, “such as the employer’s knowledge that the [employee] engaged in

protected activities and the proximity in time between the protected action and

allegedly retaliatory employment decision.” ’ ” (Fisher v. San Pedro Peninsula

Hospital (1989) 214 Cal.App.3d 590, 615 [262 Cal.Rptr. 842], internal citations

omitted.)

• “[A]n employer generally can be held liable for the retaliatory actions of its

supervisors.” (Wysinger, supra, 157 Cal.App.4th at p. 420.)

• “Plaintiff, although a partner, is a person whom section 12940, subdivision (h)

protects from retaliation for opposing the partnership-employer’s harassment
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against those employees.” (Fitzsimons v. California Emergency Physicians

Medical Group (2012) 205 Cal.App.4th 1423, 1429 [141 Cal.Rptr.3d 265].)

• “[A]n employer may be found to have engaged in an adverse employment

action, and thus liable for retaliation under section 12940(h), ‘by permitting

. . . fellow employees to punish [him] for invoking [his] rights.’ We therefore

hold that an employer may be held liable for coworker retaliatory conduct if the

employer knew or should have known of coworker retaliatory conduct and

either participated and encouraged the conduct, or failed to take reasonable

actions to end the retaliatory conduct.” (Kelley v. The Conco Cos. (2011) 196

Cal.App.4th 191, 213 [126 Cal.Rptr.3d 651], internal citation omitted.)

• “[T]he employer is liable for retaliation under section 12940, subdivision (h),

but nonemployer individuals are not personally liable for their role in that

retaliation.” (Jones v. The Lodge at Torrey Pines Partnership (2008) 42 Cal.4th

1158, 1173 [72 Cal.Rptr.3d 624, 177 P.3d 232].)

• “ ‘The legislative purpose underlying FEHA’s prohibition against retaliation is

to prevent employers from deterring employees from asserting good faith

discrimination complaints . . . .’ Employer retaliation against employees who

are believed to be prospective complainants or witnesses for complainants

undermines this legislative purpose just as effectively as retaliation after the

filing of a complaint. To limit FEHA in such a way would be to condone ‘an

absurd result’ that is contrary to legislative intent. We agree with the trial court

that FEHA protects employees against preemptive retaliation by the employer.”

(Steele, supra, 162 Cal.App.4th at p. 1255, internal citations omitted.)

• “ ‘The plaintiff’s burden is to prove, by competent evidence, that the employer’s

proffered justification is mere pretext; i.e., that the presumptively valid reason

for the employer’s action was in fact a coverup. . . . In responding to the

employer’s showing of a legitimate reason for the complained-of action, the

plaintiff cannot “ ‘simply show the employer’s decision was wrong, mistaken,

or unwise. Rather, the employee ‘ “must demonstrate such weaknesses,

implausibilities, inconsistencies, incoherencies, or contradictions in the

employer’s proffered legitimate reasons for its action that a reasonable factfinder

could rationally find them “unworthy of credence,” . . . and hence infer “that

the employer did not act for the [asserted] non-discriminatory reasons.” ’ ” ’ ”

(Jumaane v. City of Los Angeles (2015) 241 Cal.App.4th 1390, 1409 [194

Cal.Rptr.3d 689].)

• “Government Code section 12940, subdivision (h), does not shield an employee

against termination or lesser discipline for either lying or withholding

information during an employer’s internal investigation of a discrimination

claim. In other words, public policy does not protect deceptive activity during

an internal investigation. Such conduct is a legitimate reason to terminate an

at-will employee.” (McGrory v. Applied Signal Technology, Inc. (2013) 212

Cal.App.4th 1510, 1528 [152 Cal.Rptr.3d 154], footnotes omitted.)

• “Although appellant does not argue she was constructively discharged, such a
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claim is not necessary to find unlawful retaliation.” (McCoy, supra, 216

Cal.App.4th at p. 301.)

• “The phrase ‘because of’ [in Gov. Code, § 12940(a)] is ambiguous as to the

type or level of intent (i.e., motivation) and the connection between that

motivation and the decision to treat the disabled person differently. This

ambiguity is closely related to [defendant]’s argument that it is liable only if

motivated by discriminatory animus. [¶ ] The statutory ambiguity in the phrase

‘because of” was resolved by our Supreme Court about six months after the

first jury trial [in Harris, supra, 56 Cal.4th at p. 203].” (Wallace, supra, 245

Cal.App.4th at p. 127.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 922,
940, 941

Chin et al., California Practice Guide: Employment Litigation, Ch. 7-A, Title VII
And The California Fair Employment And Housing Act, ¶¶ 7:680–7:841 (The Rutter
Group)

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Discrimination
Claims, §§ 2.83–2.88

2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under
Equal Employment Opportunity Laws, § 41.131 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment
Discrimination, §§ 115.37, 115.94 (Matthew Bender)

California Civil Practice: Employment Litigation, §§ 2:74–2:75 (Thomson Reuters)
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2540. Disability Discrimination—Disparate Treatment—Essential
Factual Elements

[Name of plaintiff] claims that [name of defendant] wrongfully
discriminated against [him/her] based on [his/her] [history of [a]] [select
term to describe basis of limitations, e.g., physical condition]. To establish
this claim, [name of plaintiff] must prove all of the following:

1. That [name of defendant] was [an employer/[other covered entity]];

2. That [name of plaintiff] [was an employee of [name of defendant]/
applied to [name of defendant] for a job/[describe other covered
relationship to defendant]];

3. That [name of defendant] knew that [name of plaintiff] had [a
history of having] [a] [e.g., physical condition] [that limited [insert
major life activity]];

4. That [name of plaintiff] was able to perform the essential job
duties [with reasonable accommodation for [his/her] [e.g.,
physical condition]];

5. [That [name of defendant] [discharged/refused to hire/[other
adverse employment action]] [name of plaintiff];]

5. [or]

5. [That [name of defendant] subjected [name of plaintiff] to an
adverse employment action;]

5. [or]

5. [That [name of plaintiff] was constructively discharged;]

6. That [name of plaintiff]’s [history of [a]] [e.g., physical condition]
was a substantial motivating reason for [name of defendant]’s
[decision to [discharge/refuse to hire/[other adverse employment
action]] [name of plaintiff]/conduct];

7. That [name of plaintiff] was harmed; and

8. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

[Name of plaintiff] does not need to prove that [name of defendant] held
any ill will or animosity toward [him/her] personally because [he/she]
was [perceived to be] disabled. [On the other hand, if you find that
[name of defendant] did hold ill will or animosity toward [name of
plaintiff] because [he/she] was [perceived to be] disabled, you may
consider this fact, along with all the other evidence, in determining
whether [name of plaintiff]’s [history of [a]] [e.g., physical condition] was
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a substantial motivating reason for [name of defendant]’s [decision to

[discharge/refuse to hire/[other adverse employment action]] [name of

plaintiff]/conduct].]

New September 2003; Revised June 2006, December 2007, April 2009, December

2009, June 2010, June 2012, June 2013, December 2014, December 2016

Directions for Use

Select a term to use throughout to describe the source of the plaintiff’s limitations.

It may be a statutory term such as “physical disability,” “mental disability,” or

“medical condition.” (See Gov. Code, § 12940(a).) Or it may be a general term

such as “condition,” “disease,” or “disorder.” Or it may be a specific health

condition such as “diabetes.”

In the introductory paragraph and in elements 3 and 6, select the bracketed

language on “history” of disability if the claim of discrimination is based on a

history of disability rather than a current actual disability.

For element 1, the court may need to instruct the jury on the statutory definition of

“employer” under the FEHA. Other covered entities under the FEHA include labor

organizations, employment agencies, and apprenticeship training programs. (See

Gov. Code, § 12940(a)–(d).)

Modify elements 3 and 6 if plaintiff was not actually disabled or had a history of

disability, but alleges discrimination because he or she was perceived to be

disabled. (See Gov. Code, § 12926(o); see also Gov. Code, § 12926(j)(4), (m)(4)

[mental and physical disability include being regarded or treated as disabled by the

employer].) This can be done with language in element 3 that the employer

“treated [name of plaintiff] as if [he/she] . . .” and with language in element 6

“That [name of employer]’s belief that . . . .”

If the plaintiff alleges discrimination on the basis of his or her association with

someone who was or was perceived to be disabled, give CACI No. 2547,

Disability-Based Associational Discrimination—Essential Factual Elements. (See

Rope v. Auto-Chlor System of Washington, Inc. (2013) 220 Cal.App.4th 635,

655–660 [163 Cal.Rptr.3d 392] [claim for “disability based associational

discrimination” adequately pled].)

If medical-condition discrimination as defined by statute (see Gov. Code,

§ 12926(i)) is alleged, omit “that limited [insert major life activity]” in element 3.

(Compare Gov. Code, § 12926(i) with Gov. Code, § 12926(j), (m) [no requirement

that medical condition limit major life activity].)

Regarding element 4, it is now settled that the ability to perform the essential

duties of the job is an element of the plaintiff’s burden of proof. (See Green v.

State of California (2007) 42 Cal.4th 254, 257–258 [64 Cal.Rptr.3d 390, 165 P.3d

118].)

Read the first option for element 5 if there is no dispute as to whether the
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employer’s acts constituted an adverse employment action. Read the second option

and also give CACI No. 2509, “Adverse Employment Action” Explained, if

whether there was an adverse employment action is a question of fact for the jury.

If constructive discharge is alleged, give the third option for element 5 and also

give CACI No. 2510, “Constructive Discharge” Explained. Select “conduct” in

element 6 if either the second or third option is included for element 5.

Element 6 requires that the disability be a substantial motivating reason for the

adverse action. (See Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 232

[152 Cal.Rptr.3d 392, 294 P.3d 49]; see also CACI No. 2507, “Substantial

Motivating Reason” Explained.)

Give the optional sentence in the last paragraph if there is evidence that the

defendant harbored personal animus against the plaintiff because of his or her

disability.

If the existence of a qualifying disability is disputed, additional instructions

defining “physical disability,” “mental disability,” and “medical condition” may be

required. (See Gov. Code, § 12926(i), (j), (m).)

Sources and Authority

• Disability Discrimination Prohibited Under Fair Employment and Housing Act.

Government Code section 12940(a).

• Inability to Perform Essential Job Duties. Government Code section

12940(a)(1).

• “Medical Condition” Defined. Government Code section 12926(i).

• “Mental Disability” Defined. Government Code section 12926(j).

• “Physical Disability” Defined. Government Code section 12926(m).

• Perception of Disability and Association With Disabled Person Protected.

Government Code section 12926(o).

• “Substantial” Limitation Not Required. Government Code section 12926.1(c).

• “[T]he plaintiff initially has the burden to establish a prima facie case of

discrimination. The plaintiff can meet this burden by presenting evidence that

demonstrates, even circumstantially or by inference, that he or she (1) suffered

from a disability, or was regarded as suffering from a disability; (2) could

perform the essential duties of the job with or without reasonable

accommodations, and (3) was subjected to an adverse employment action

because of the disability or perceived disability. To establish a prima facie case,

a plaintiff must show ‘ “ ‘ “actions taken by the employer from which one can

infer, if such actions remain unexplained, that it is more likely than not that

such actions were based on a [prohibited] discriminatory criterion . . . .” ’ ”

. . .’ The prima facie burden is light; the evidence necessary to sustain the

burden is minimal. As noted above, while the elements of a plaintiff’s prima

facie case can vary considerably, generally an employee need only offer

sufficient circumstantial evidence to give rise to a reasonable inference of
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discrimination.” (Sandell v. Taylor-Listug, Inc. (2010) 188 Cal.App.4th 297, 310

[115 Cal.Rptr.3d 453], original italics, internal citations omitted.)

• “The distinction between cases involving direct evidence of the employer’s

motive for the adverse employment action and cases where there is only

circumstantial evidence of the employer’s discriminatory motive is critical to

the outcome of this appeal. There is a vast body of case law that addresses

proving discriminatory intent in cases where there was no direct evidence that

the adverse employment action taken by the employer was motivated by race,

religion, national origin, age or sex. In such cases, proof of discriminatory

motive is governed by the three-stage burden-shifting test established by the

United States Supreme Court in McDonnell Douglas Corp. v. Green [(1973)

411 U.S. 792 [93 S. Ct. 1817, 36 L. Ed. 2d 668]. (Wallace v. County of

Stanislaus (2016) 245 Cal.App.4th 109, 123 [199 Cal.Rptr.3d 462], original

italics, footnote and internal citations omitted.)

• “The three-stage framework and the many principles adopted to guide its

application do not apply in discrimination cases where, like here, the plaintiff

presents direct evidence of the employer’s motivation for the adverse

employment action. In many types of discrimination cases, courts state that

direct evidence of intentional discrimination is rare, but disability discrimination

cases often involve direct evidence of the role of the employee’s actual or

perceived disability in the employer’s decision to implement an adverse

employment action. Instead of litigating the employer’s reasons for the action,

the parties’ disputes in disability cases focus on whether the employee was able

to perform essential job functions, whether there were reasonable

accommodations that would have allowed the employee to perform those

functions, and whether a reasonable accommodation would have imposed an

undue hardship on the employer. To summarize, courts and practitioners should

not automatically apply principles related to the McDonnell Douglas test to

disability discrimination cases. Rather, they should examine the critical

threshold issue and determine whether there is direct evidence that the motive

for the employer’s conduct was related to the employee’s physical or mental

condition.” (Wallace, supra, 245 Cal.App.4th at p. 123, original italics, footnote

and internal citations omitted; cf. Moore v. Regents of University of California

(2016) 248 Cal.App.4th 216, 234 fn. 3 [206 Cal.Rptr.3d 841] [case did not

present so-called “typical” disability discrimination case, as described in

Wallace, in that the parties disputed the employer’s reasons for terminating

plaintiff’s employment].)

• “If the employee meets this [prima facie] burden, it is then incumbent on the

employer to show that it had a legitimate, nondiscriminatory reason for its

employment decision. When this showing is made, the burden shifts back to the

employee to produce substantial evidence that employer’s given reason was

either ‘untrue or pretextual,’ or that the employer acted with discriminatory

animus, in order to raise an inference of discrimination.” (Furtado v. State
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Personnel Bd. (2013) 212 Cal.App.4th 729, 744 [151 Cal.Rptr.3d 292], internal

citations omitted.)

• “Although the same statutory language that prohibits disability discrimination

also prohibits discrimination based on race, age, sex, and other factors, we

conclude that disability discrimination claims are fundamentally different from

the discrimination claims based on the other factors listed in section 12940,

subdivision (a). These differences arise because (1) additional statutory

provisions apply to disability discrimination claims, (2) the Legislature made

separate findings and declarations about protections given to disabled persons,

and (3) discrimination cases involving race, religion, national origin, age and

sex, often involve pretexts for the adverse employment action—an issue about

motivation that appears less frequently in disability discrimination cases.”

(Wallace, supra, 245 Cal.App.4th at p. 122.)

• “Summary adjudication of the section 12940(a) claim . . . turns on . . .

whether [plaintiff] could perform the essential functions of the relevant job with

or without accommodation. [Plaintiff] does not dispute that she was unable to

perform the essential functions of her former position as a clothes fitter with or

without accommodation. Under federal law, however, when an employee seeks

accommodation by being reassigned to a vacant position in the company, the

employee satisfies the ‘qualified individual with a disability’ requirement by

showing he or she can perform the essential functions of the vacant position

with or without accommodation. The position must exist and be vacant, and the

employer need not promote the disabled employee. We apply the same rule

here. To prevail on summary adjudication of the section 12940(a) claim,

[defendant] must show there is no triable issue of fact about [plaintiff]’s ability,

with or without accommodation, to perform the essential functions of an

available vacant position that would not be a promotion.” (Nadaf-Rahrov v. The

Neiman Marcus Group, Inc. (2008) 166 Cal.App.4th 952, 965 [83 Cal.Rptr.3d

190], original italics, internal citations omitted.)

• “To establish a prima facie case of mental disability discrimination under

FEHA, a plaintiff must show the following elements: (1) She suffers from a

mental disability; (2) she is otherwise qualified to do the job with or without

reasonable accommodation; and (3) she was subjected to an adverse

employment action because of the disability.” (Higgins-Williams v. Sutter

Medical Foundation (2015) 237 Cal.App.4th 78, 84 [187 Cal.Rptr.3d 745].)

• “At most, [plaintiff] alleges only that he anticipated becoming disabled for some

time after the organ donation. This is insufficient. [Plaintiff] cannot pursue a

cause of action for discrimination under FEHA on the basis of his ‘actual’

physical disability in the absence of factual allegations that he was in fact,

physically disabled.” (Rope, supra, 220 Cal.App.4th at p. 659.)

• “[Defendant] asserts the statute’s ‘regarded as’ protection is limited to persons

who are denied or who lose jobs based on an employer’s reliance on the

‘myths, fears or stereotypes’ frequently associated with disabilities. . . .

However, the statutory language does not expressly restrict FEHA’s protections
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to the narrow class to whom [defendant] would limit its coverage. To impose

such a restriction would exclude from protection a large group of individuals,

like [plaintiff], with more mundane long-term medical conditions, the

significance of which is exacerbated by an employer’s failure to reasonably

accommodate. Both the policy and language of the statute offer protection to a

person who is not actually disabled, but is wrongly perceived to be. The

statute’s plain language leads to the conclusion that the ‘regarded as’ definition

casts a broader net and protects any individual ‘regarded’ or ‘treated’ by an

employer ‘as having, or having had, any physical condition that makes

achievement of a major life activity difficult’ or may do so in the future. We

agree most individuals who sue exclusively under this definitional prong likely

are and will continue to be victims of an employer’s ‘mistaken’ perception,

based on an unfounded fear or stereotypical assumption. Nevertheless, FEHA’s

protection is nowhere expressly premised on such a factual showing, and we

decline the invitation to import such a requirement.” (Gelfo v. Lockheed Martin

Corp. (2006) 140 Cal.App.4th 34, 53 [43 Cal.Rptr.3d 874], original italics,

internal citations omitted.)

• “[T]he purpose of the ‘regarded-as’ prong is to protect individuals rejected from

a job because of the ‘myths, fears and stereotypes’ associated with disabilities.

In other words, to find a perceived disability, the perception must stem from a

false idea about the existence of or the limiting effect of a disability.” (Diffey v.

Riverside County Sheriff’s Dept. (2000) 84 Cal.App.4th 1031, 1037 [101

Cal.Rptr.2d 353], internal citation omitted.)

• “We say on this record that [defendant] took action against [plaintiff] based on

concerns or fear about his possible future disability. The relevant FEHA

definition of an individual regarded as disabled applies only to those who suffer

certain specified physical disabilities or those who have a condition with ‘no

present disabling effect’ but which ‘may become a physical disability . . . .’

According to the pleadings, [defendant] fired [plaintiff] to avoid accommodating

him because of his association with his physically disabled sister. That is not a

basis for liability under the ‘regarded as’ disabled standard.” (Rope, supra, 220

Cal.App.4th at p. 659, internal citations omitted.)

• “ ‘An adverse employment decision cannot be made “because of” a disability,

when the disability is not known to the employer. Thus, in order to prove [a

discrimination] claim, a plaintiff must prove the employer had knowledge of the

employee’s disability when the adverse employment decision was made. . . .

While knowledge of the disability can be inferred from the circumstances,

knowledge will only be imputed to the employer when the fact of disability is

the only reasonable interpretation of the known facts. “Vague or conclusory

statements revealing an unspecified incapacity are not sufficient to put an

employer on notice of its obligations . . . .” . . . ’ ” (Scotch v. Art Institute of

California (2009) 173 Cal.App.4th 986, 1008 [93 Cal.Rptr.2d 338].)

• “[W]e interpret FEHA as authorizing an employer to distinguish between

disability-caused misconduct and the disability itself in the narrow context of
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threats or violence against coworkers. If employers are not permitted to make

this distinction, they are caught on the horns of a dilemma. They may not

discriminate against an employee based on a disability but, at the same time,

must provide all employees with a safe work environment free from threats and

violence.” (Wills v. Superior Court (2011) 195 Cal.App.4th 143, 166 [125

Cal.Rptr.3d 1], internal citations omitted.)

• “Requiring the plaintiff to show that discrimination was a substantial motivating

factor, rather than simply a motivating factor, more effectively ensures that

liability will not be imposed based on evidence of mere thoughts or passing

statements unrelated to the disputed employment decision. At the same

time, . . . proof that discrimination was a substantial factor in an employment

decision triggers the deterrent purpose of the FEHA and thus exposes the

employer to liability, even if other factors would have led the employer to make

the same decision at the time.” (Harris, supra, 56 Cal.4th at p. 232, original

italics.)

• “We do not suggest that discrimination must be alone sufficient to bring about

an employment decision in order to constitute a substantial motivating factor.

But it is important to recognize that discrimination can be serious,

consequential, and even by itself determinative of an employment decision

without also being a “but for” cause.” (Harris, supra, 56 Cal.4th at p. 229.)

• “We note that the court in Harris discussed the employer’s motivation and the

link between the employer’s consideration of the plaintiff’s physical condition

and the adverse employment action without using the terms

“animus,” “animosity,” or “ill will.” The absence of a discussion of these terms

necessarily implies an employer can violate section 12940, subdivision (a) by

taking an adverse employment action against an employee “because of” the

employee’s physical disability even if the employer harbored no animosity or ill

will against the employee or the class of persons with that disability.” (Wallace,

supra, 245 Cal.App.4th at p. 128.)

• Based on Harris, we conclude that an employer has treated an employee

differently ‘because of’ a disability when the disability is a substantial

motivating reason for the employer’s decision to subject the [employee] to an

adverse employment action. This conclusion resolves how the jury should have

been instructed on [defendant]’s motivation or intent in connection with the

disability discrimination claim.” (Wallace, supra, 245 Cal.App.4th at p. 128.)

• “We conclude that where, as here, an employee is found to be able to safely

perform the essential duties of the job, a plaintiff alleging disability

discrimination can establish the requisite employer intent to discriminate by

proving (1) the employer knew that plaintiff had a physical condition that

limited a major life activity, or perceived him to have such a condition, and (2)

the plaintiff’s actual or perceived physical condition was a substantial

motivating reason for the defendant’s decision to subject the plaintiff to an

adverse employment action. . . . [T]his conclusion is based on (1) the

interpretation of section 12940’s term ‘because of’ adopted in Harris; (2) our
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discussion of the meaning of the statutory phrase ‘to discriminate against’; and

(3) the guidance provided by the current versions of CACI Nos. 2540 and 2507.

[¶ ] Therefore, the jury instruction that [plaintiff] was required to prove that

[defendant] ‘regarded or treated [him] as having a disability in order to

discriminate’ was erroneous.” (Wallace, supra, 245 Cal.App.4th at p. 129.)

• “The word ‘animus’ is ambiguous because it can be interpreted narrowly to

mean ‘ill will’ or ‘animosity’ or can be interpreted broadly to mean ‘intention.’

In this case, it appears [defendant] uses ‘animus’ to mean something more than

the intent described by the substantial-motivating-reason test adopted in Harris.

(Wallace, supra, 245 Cal.App.4th at p. 130, fn. 14, internal citation omitted.)

• “Being unable to work during pregnancy is a disability for the purposes of

section 12940.” (Sanchez v. Swissport, Inc. (2013) 213 Cal.App.4th 1331, 1340

[153 Cal.Rptr.3d 367].)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 936,
937

Chin et al., California Practice Guide: Employment Litigation, Ch. 9-C, California
Fair Employment And Housing Act (FEHA), ¶¶ 9:2160–9:2241 (The Rutter Group)

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Discrimination
Claims, §§ 2.78–2.80

2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under
Equal Employment Opportunity Laws, § 41.32[2][c] (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment
Discrimination, §§ 115.14, 115.23, 115.34, 115.77[3][a] (Matthew Bender)

California Civil Practice: Employment Litigation § 2:46 (Thomson Reuters)
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2541. Disability Discrimination—Reasonable

Accommodation—Essential Factual Elements (Gov. Code,

§ 12940(m))

[Name of plaintiff] claims that [name of defendant] failed to reasonably

accommodate [his/her] [select term to describe basis of limitations, e.g.,

physical condition]. To establish this claim, [name of plaintiff] must prove

all of the following:

1. That [name of defendant] was [an employer/[other covered entity]];

2. That [name of plaintiff] [was an employee of [name of defendant]/

applied to [name of defendant] for a job/[describe other covered

relationship to defendant]];

3. That [[name of plaintiff] had/[name of defendant] treated [name of

plaintiff] as if [he/she] had] [a] [e.g., physical condition] [that

limited [insert major life activity]];

[4. That [name of defendant] knew of [name of plaintiff]’s [e.g.,

physical condition] [that limited [insert major life activity]];]

5. That [name of plaintiff] was able to perform the essential job

duties with reasonable accommodation for [his/her] [e.g., physical

condition];

6. That [name of defendant] failed to provide reasonable

accommodation for [name of plaintiff]’s [e.g., physical condition];

7. That [name of plaintiff] was harmed; and

8. That [name of defendant]’s failure to provide reasonable
accommodation was a substantial factor in causing [name of
plaintiff]’s harm.

[In determining whether [name of plaintiff]’s [e.g., physical condition]
limits [insert major life activity], you must consider the [e.g., physical
condition] [in its unmedicated state/without assistive devices/[describe
mitigating measures]].]

New September 2003; Revised April 2007, December 2007, April 2009, December

2009, June 2010, December 2011, June 2012, June 2013

Directions for Use

Select a term to use throughout to describe the source of the plaintiff’s limitations.

It may be a statutory term such as “physical disability,” “mental disability,” or

“medical condition.” (See Gov. Code, § 12940(a).) Or it may be a general term
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such as “condition,” “disease,” or “disorder.” Or it may be a specific health

condition such as “diabetes.”

For element 1, the court may need to instruct the jury on the statutory definition of

“employer” under the FEHA. Other covered entities under the FEHA include labor

organizations, employment agencies, and apprenticeship training programs. (See

Gov. Code, § 12940(a)–(d).)

If medical-condition discrimination as defined by statute (see Gov. Code,

§ 12926(i)) is alleged, omit “that limited [insert major life activity]” in elements 3

and 4 and do not include the last paragraph. (Compare Gov. Code, § 12926(i) with

Gov. Code, § 12926(j), (m) [no requirement that medical condition limit major life

activity].)

In a case of perceived disability, include “[name of defendant] treated [name of

plaintiff] as if [he/she] had” in element 3, and delete optional element 4. (See Gov.

Code, § 12926(j)(4), (m)(4) [mental and physical disability include being regarded

or treated as disabled by the employer].) In a case of actual disability, include

“[name of plaintiff] had” in element 3, and give element 4.

If the existence of a qualifying disability is disputed, additional instructions

defining “physical disability,” “mental disability,” and “medical condition” may be

required. (See Gov. Code, § 12926(i), (j), (m).)

The California Supreme Court has held that under Government Code section

12940(a), the plaintiff is required to prove that he or she has the ability to perform

the essential duties of the job with or without reasonable accommodation. (See

Green v. State of California (2007) 42 Cal.4th 254, 260 [64 Cal.Rptr.3d 390, 165

P.3d 118].) While the court left open the question of whether the same rule should

apply to cases under Government Code section 12940(m) (see id. at p. 265),

appellate courts have subsequently placed the burden on the employee to prove that

he or she would be able to perform the job duties with reasonable accommodation

(see element 5). (See Cuiellette v. City of Los Angeles (2011) 194 Cal.App.4th 757,

766 [123 Cal.Rptr.3d 562]; Nadaf-Rahrov v. The Neiman Marcus Group, Inc.

(2008) 166 Cal.App.4th 952, 973–979 [83 Cal.Rptr.3d 190].)

There may still be an unresolved issue if the employee claims that the employer

failed to provide him or her with other suitable job positions that he or she might

be able to perform with reasonable accommodation. The rule has been that the

employer has an affirmative duty to make known to the employee other suitable job

opportunities and to determine whether the employee is interested in, and qualified

for, those positions, if the employer can do so without undue hardship or if the

employer offers similar assistance or benefit to other disabled or nondisabled

employees or has a policy of offering such assistance or benefit to any other

employees. (Prilliman v. United Air Lines, Inc. (1997) 53 Cal.App.4th 935,

950–951 [62 Cal.Rptr.2d 142]; see also Furtado v. State Personnel Bd. (2013) 212

Cal.App.4th 729, 745 [151 Cal.Rptr.3d 292]; Claudio v. Regents of the University

of California (2005) 134 Cal.App.4th 224, 243 [35 Cal.Rptr.3d 837]; Hanson v.

Lucky Stores (1999) 74 Cal.App.4th 215, 226 [87 Cal.Rptr.2d 487].) In contrast,
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other courts have said that it is the employee’s burden to prove that a reasonable

accommodation could have been made, i.e., that he or she was qualified for a

position in light of the potential accommodation. (See Nadaf-Rahrov, supra, 166

Cal.App.4th at p. 978; see also Cuiellette, supra, 194 Cal.App.4th at p. 767

[plaintiff proves he or she is a qualified individual by establishing that he or she

can perform the essential functions of the position to which reassignment is

sought].) The question of whether the employee has to present evidence of other

suitable job descriptions and prove that a vacancy existed for a position that the

employee could do with reasonable accommodation may not be fully resolved.

No element has been included that requires the plaintiff to specifically request

reasonable accommodation. Unlike Government Code section 12940(n) on the

interactive process (see CACI No. 2546, Disability Discrimination—Reasonable

Accommodation—Failure to Engage in Interactive Process), section 12940(m) does

not specifically require that the employee request reasonable accommodation; it

requires only that the employer know of the disability. (See Prilliman, supra, 53

Cal.App.4th at pp. 950–951.)

Sources and Authority

• Reasonable Accommodation Required. Government Code section 12940(m).

• “Reasonable Accommodation” Explained. Government Code section 12926(p).

• “Medical Condition” Defined. Government Code section 12926(i).

• “Mental Disability” Defined. Government Code section 12926(j).

• “Physical Disability” Defined. Government Code section 12926(m).

• “Substantial” Limitation Not Required. Government Code section 12926.1(c).

• “The essential elements of a failure to accommodate claim are: (1) the plaintiff

has a disability covered by the FEHA; (2) the plaintiff is a qualified individual

(i.e., he or she can perform the essential functions of the position); and (3) the

employer failed to reasonably accommodate the plaintiff’s disability.”

(Cuiellette, supra, 194 Cal.App.4th at p. 766.)

• “Under the FEHA, ‘reasonable accommodation’ means ‘a modification or

adjustment to the workplace that enables the employee to perform the essential

functions of the job held or desired.’ ” (Cuiellette, supra, 194 Cal.App.4th at p.

766.)

• “Reasonable accommodations include ‘[j]ob restructuring, part-time or modified

work schedules, reassignment to a vacant position, . . . and other similar

accommodations for individuals with disabilities.’ ” (Swanson v. Morongo

Unified School Dist. (2014) 232 Cal.App.4th 954, 968 [181 Cal.Rptr.3d 553],

original italics.)

• “The examples of reasonable accommodations in the relevant statutes and

regulations include reallocating nonessential functions or modifying how or

when an employee performs an essential function, but not eliminating essential

functions altogether. FEHA does not obligate the employer to accommodate the
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employee by excusing him or her from the performance of essential functions.”

(Nealy v. City of Santa Monica (2015) 234 Cal.App.4th 359, 375 [184

Cal.Rptr.3d 9].)

• “A term of leave from work can be a reasonable accommodation under FEHA,

and, therefore, a request for leave can be considered to be a request for

accommodation under FEHA.” (Moore v. Regents of University of California

(2016) 248 Cal.App.4th 216, 243 [206 Cal.Rptr.3d 841], internal citation

omitted.)

• “The question now arises whether it is the employees’ burden to prove that a

reasonable accommodation could have been made, i.e., that they were qualified

for a position in light of the potential accommodation, or the employers’ burden

to prove that no reasonable accommodation was available, i.e., that the

employees were not qualified for any position because no reasonable

accommodation was available. [¶¶ ] Applying Green’s burden of proof analysis

to section 12940(m), we conclude that the burden of proving ability to perform

the essential functions of a job with accommodation should be placed on the

plaintiff under this statute as well. First, . . . an employee’s ability to perform

the essential functions of a job is a prerequisite to liability under section

12940(m). Second, the Legislature modeled section 12940(m) on the federal

reasonable accommodation requirement (adopting almost verbatim the federal

statutory definition of ‘reasonable accommodation’ by way of example). Had

the Legislature intended the employer to bear the burden of proving ability to

perform the essential functions of the job, contrary to the federal allocation of

the burden of proof, . . . it could have expressly provided for that result, but it

did not. Finally, general evidentiary principles support allocating the burden of

proof on this issue to the plaintiff.” (Nadaf-Rahrov, supra, 166 Cal.App.4th at

pp. 977–978, internal citations omitted.)

• “ ‘If the employee cannot be accommodated in his or her existing position and

the requested accommodation is reassignment, an employer must make

affirmative efforts to determine whether a position is available. [Citation.] A

reassignment, however, is not required if “there is no vacant position for which

the employee is qualified.” [Citations.] “The responsibility to reassign a disabled

employee who cannot otherwise be accommodated does ‘not require creating a

new job, moving another employee, promoting the disabled employee or

violating another employee’s rights . . . .” ’ [Citations.] “What is required is the

‘duty to reassign a disabled employee if an already funded, vacant position at

the same level exists.’ [Citations.]” [Citations.]’ ” (Furtado, supra, 212

Cal.App.4th at p. 745.)

• “[A] disabled employee seeking reassignment to a vacant position ‘is entitled to

preferential consideration.’ ” (Swanson, supra, 232 Cal.App.4th at p. 970.)

• “Although no particular form of request is required, ‘ “[t]he duty of an

employer reasonably to accommodate an employee’s handicap does not arise

until the employer is ‘aware of respondent’s disability and physical limitations.’

. . . ” ’ ‘ “[T]he employee can’t expect the employer to read his mind and know
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he secretly wanted a particular accommodation and sue the employer for not

providing it. Nor is an employer ordinarily liable for failing to accommodate a

disability of which it had no knowledge. . . .” . . . ’ ” (Avila, supra, 165

Cal.App.4th at pp. 1252–1253, internal citations omitted.)

• “Employers must make reasonable accommodations to the disability of an

individual unless the employer can demonstrate that doing so would impose an

‘undue hardship.’ ” (Prilliman, supra, 53 Cal.App.4th at p. 947.)

• “ ‘Ordinarily the reasonableness of an accommodation is an issue for the jury.’ ”

(Prilliman, supra, 53 Cal.App.4th at p. 954, internal citation omitted.)

• “[T]he duty of an employer to provide reasonable accommodation for an

employee with a disability is broader under the FEHA than under the ADA.”

(Bagatti, supra, 97 Cal.App.4th at p. 362.)

• “Under the FEHA . . . an employer is relieved of the duty to reassign a

disabled employee whose limitations cannot be reasonably accommodated in his

or her current job only if reassignment would impose an ‘undue hardship’ on its

operations or if there is no vacant position for which the employee is qualified.”

(Spitzer v. Good Guys, Inc. (2000) 80 Cal.App.4th 1376, 1389 [96 Cal.Rptr.2d

236].)

• “On these issues, which are novel to California and on which the federal courts

are divided, we conclude that employers must reasonably accommodate

individuals falling within any of FEHA’s statutorily defined ‘disabilities,’

including those ‘regarded as’ disabled, and must engage in an informal,

interactive process to determine any effective accommodations.” (Gelfo v.

Lockheed Martin Corp. (2006) 140 Cal.App.4th 34, 55 [43 Cal.Rptr.3d 874].)

• “While a claim of failure to accommodate is independent of a cause of action

for failure to engage in an interactive dialogue, each necessarily implicates the

other.” (Moore, supra, 248 Cal.App.4th at p. 242.)

• “[A] pretextual termination of a perceived-as-disabled employee’s employment

in lieu of providing reasonable accommodation or engaging in the interactive

process does not provide an employer a reprieve from claims for failure to

accommodate and failure to engage in the interactive process.” (Moore, supra,

248 Cal.App.4th at p. 244.)

• “Appellant also stated a viable claim under section 12940, subdivision (m),

which mandates that an employer provide reasonable accommodations for the

known physical disability of an employee. She alleged that she was unable to

work during her pregnancy, that she was denied reasonable accommodations for

her pregnancy-related disability and terminated, and that the requested

accommodations would not have imposed an undue hardship on [defendant]. A

finite leave of greater than four months may be a reasonable accommodation for

a known disability under the FEHA.” (Sanchez v. Swissport, Inc. (2013) 213

Cal.App.4th 1331, 1341 [153 Cal.Rptr.3d 367].)

• “To the extent [plaintiff] claims the [defendant] had a duty to await a vacant
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position to arise, he is incorrect. A finite leave of absence may be a reasonable

accommodation to allow an employee time to recover, but FEHA does not

require the employer to provide an indefinite leave of absence to await possible

future vacancies.” (Nealy, supra, 234 Cal.App.4th at pp. 377–378.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 762

Chin et al., California Practice Guide: Employment Litigation, Ch. 9-C, California
Fair Employment And Housing Act (FEHA), ¶¶ 9:2250–9:2285, 9:2345–9:2347
(The Rutter Group)

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Discrimination
Claims, § 2.79

2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under
Equal Employment Opportunity Laws, §§ 41.32[2][c], 41.51[3] (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment
Discrimination, §§ 115.22, 115.35, 115.92 (Matthew Bender)

California Civil Practice: Employment Litigation § 2:50 (Thomson Reuters)
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2546. Disability Discrimination—Reasonable

Accommodation—Failure to Engage in Interactive Process (Gov.

Code, § 12940(n))

[Name of plaintiff] contends that [name of defendant] failed to engage in a

good-faith interactive process with [him/her] to determine whether it
would be possible to implement effective reasonable accommodations so
that [name of plaintiff] [insert job requirements requiring accommodation].
In order to establish this claim, [name of plaintiff] must prove the

following:

1. That [name of defendant] was [an employer/[other covered entity]];

2. That [name of plaintiff] [was an employee of [name of defendant]/
applied to [name of defendant] for a job/[describe other covered
relationship to defendant]];

3. That [name of plaintiff] had [a] [select term to describe basis of
limitations, e.g., physical condition] that was known to [name of
defendant];

4. That [name of plaintiff] requested that [name of defendant] make
reasonable accommodation for [his/her] [e.g., physical condition]
so that [he/she] would be able to perform the essential job
requirements;

5. That [name of plaintiff] was willing to participate in an
interactive process to determine whether reasonable
accommodation could be made so that [he/she] would be able to
perform the essential job requirements;

6. That [name of defendant] failed to participate in a timely good-
faith interactive process with [name of plaintiff] to determine
whether reasonable accommodation could be made;

7. That [name of plaintiff] was harmed; and

8. That [name of defendant]’s failure to engage in a good-faith
interactive process was a substantial factor in causing [name of
plaintiff]’s harm.

New December 2007; Revised April 2009, December 2009

Directions for Use

In elements 3 and 4, select a term to describe the source of the plaintiff’s

limitations. It may be a statutory term such as “physical disability,” “mental

disability,” or “medical condition.” (See Gov. Code, § 12940(a).) Or it may be a
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general term such as “condition,” “disease,” or “disorder.” Or it may be a specific

health condition such as “diabetes.”

Modify elements 3 and 4, as necessary, if the employer perceives the employee to

have a disability. (See Gelfo v. Lockheed Martin Corp. (2006) 140 Cal.App.4th 34,

61, fn. 21 [43 Cal.Rptr.3d 874].)

In element 4, specify the position at issue and the reason why some reasonable

accommodation was needed. In element 5, you may add the specific

accommodation requested, though the focus of this cause of action is on the failure

to discuss, not the failure to provide.

For an instruction on a cause of action for failure to make reasonable

accommodation, see CACI No. 2541, Disability Discrimination—Reasonable

Accommodation—Essential Factual Elements. For an instruction defining

“reasonable accommodation,” see CACI No. 2542, Disability

Discrimination—“Reasonable Accommodation” Explained.

There is a split of authority as to whether the employee must also prove that

reasonable accommodation was possible before there is a violation for failure to

engage in the interactive process. (Compare Wysinger v. Automobile Club of

Southern California (2007) 157 Cal.App.4th 413, 424–425 [69 Cal.Rptr.3d 1]

[jury’s finding that no reasonable accommodation was possible is not inconsistent

with its finding of liability for refusing to engage in interactive process] and

Claudio v. Regents of the University of California (2005) 134 Cal.App.4th 224, 243

[35 Cal.Rptr.3d 837] with Nadaf-Rahrov v. The Nieman Marcus Group, Inc. (2008)

166 Cal.App.4th 952, 980–985 [83 Cal.Rptr.3d 190] [employee who brings a

section 12940(n) claim bears the burden of proving a reasonable accommodation

was available before the employer can be held liable under the statute]; see also

Scotch v. Art Institute of California (2009) 173 Cal.App.4th 986, 1018–1019 [93

Cal.Rptr.3d 338] [attempting to reconcile conflict].)

Sources and Authority

• Good-Faith Interactive Process. Government Code section 12940(n).

• Federal Interpretive Guidance Incorporated. Government Code section

12926.1(e).

• Interactive Process. The Interpretive Guidance on title I of the Americans With

Disabilities Act, title 29 Code of Federal Regulations Part 1630 Appendix.

• An employee may file a civil action based on the employer’s failure to engage

in the interactive process. (Claudio, supra, 134 Cal.App.4th at p. 243.)

• “Two principles underlie a cause of action for failure to provide a reasonable

accommodation. First, the employee must request an accommodation. Second,

the parties must engage in an interactive process regarding the requested

accommodation and, if the process fails, responsibility for the failure rests with

the party who failed to participate in good faith.” (Gelfo, supra, 140

Cal.App.4th at p. 54, internal citations omitted.)

• “While a claim of failure to accommodate is independent of a cause of action
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for failure to engage in an interactive dialogue, each necessarily implicates the

other.” (Moore v. Regents of University of California (2016) 248 Cal.App.4th

216, 242 [206 Cal.Rptr.3d 841].)

• “FEHA requires an informal process with the employee to attempt to identify

reasonable accommodations, not necessarily ritualized discussions.” (Nealy v.

City of Santa Monica (2015) 234 Cal.App.4th 359, 379 [184 Cal.Rptr.3d 9].)

• “The point of the interactive process is to find reasonable accommodation for a

disabled employee, or an employee regarded as disabled by the employer, in

order to avoid the employee’s termination. Therefore, a pretextual termination

of a perceived-as-disabled employee’s employment in lieu of providing

reasonable accommodation or engaging in the interactive process does not

provide an employer a reprieve from claims for failure to accommodate and

failure to engage in the interactive process.” (Moore, supra, 248 Cal.App.4th at

pp. 243–244, original italics.)

• “FEHA’s reference to a ‘known’ disability is read to mean a disability of which

the employer has become aware, whether because it is obvious, the employee

has brought it to the employer’s attention, it is based on the employer’s own

perception—mistaken or not—of the existence of a disabling condition or,

perhaps as here, the employer has come upon information indicating the

presence of a disability.” (Gelfo, supra, 140 Cal.App.4th at p. 61, fn. 21.)

• “Once initiated, the employer has a continuous obligation to engage in the

interactive process in good faith. ‘Both employer and employee have the

obligation “to keep communications open” and neither has “a right to obstruct

the process.” [Citation.] “Each party must participate in good faith, undertake

reasonable efforts to communicate its concerns, and make available to the other

information which is available, or more accessible, to one party. Liability hinges

on the objective circumstances surrounding the parties’ breakdown in

communication, and responsibility for the breakdown lies with the party who

fails to participate in good faith.” [Citation.]’ ” (Swanson v. Morongo Unified

School Dist. (2014) 232 Cal.App.4th 954, 971–972 [181 Cal.Rptr.3d 553].)

• “[Employer] asserts that, if it had a duty to engage in the interactive process,

the duty was discharged. ‘If anything,’ it argues, ‘it was [employee] who failed

to engage in a good faith interactive process.’ [Employee] counters [employer]

made up its mind before July 2002 that it would not accommodate [employee]’s

limitations, and nothing could cause it reconsider that decision. Because the

evidence is conflicting and the issue of the parties’ efforts and good faith is

factual, the claim is properly left for the jury’s consideration.” (Gelfo, supra,

140 Cal.App.4th at p. 62, fn. 23.)

• “None of the legal authorities that [defendant] cites persuades us that the

Legislature intended that after a reasonable accommodation is granted, the

interactive process continues to apply in a failure to accommodate context. . . .

To graft an interactive process intended to apply to the determination of a

reasonable accommodation onto a situation in which an employer failed to
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provide a reasonable, agreed-upon accommodation is contrary to the apparent

intent of the FEHA and would not support the public policies behind that

provision.” (A.M. v. Albertsons, LLC (2009) 178 Cal.App.4th 455, 464 [100

Cal.Rptr.3d 449].)

• “[T]he verdicts on the reasonable accommodations issue and the interactive

process claim are not inconsistent. They involve separate causes of action and

proof of different facts. Under FEHA, an employer must engage in a good faith

interactive process with the disabled employee to explore the alternatives to

accommodate the disability. ‘An employee may file a civil action based on the

employer’s failure to engage in the interactive process.’ Failure to engage in this

process is a separate FEHA violation independent from an employer’s failure to

provide a reasonable disability accommodation, which is also a FEHA violation.

An employer may claim there were no available reasonable accommodations.

But if it did not engage in a good faith interactive process, ‘it cannot be known

whether an alternative job would have been found.’ The interactive process

determines which accommodations are required. Indeed, the interactive process

could reveal solutions that neither party envisioned.” (Wysinger, supra, 157

Cal.App.4th at pp. 424–425, internal citations omitted.)

• “We disagree . . . with Wysinger’s construction of section 12940(n). We

conclude that the availability of a reasonable accommodation (i.e., a

modification or adjustment to the workplace that enables an employee to

perform the essential functions of the position held or desired) is necessary to a

section 12940(n) claim. [¶ ] Applying the burden of proof analysis in Green,

supra, 42 Cal.4th 254, we conclude the burden of proving the availability of a

reasonable accommodation rests on the employee.” (Nadaf-Rahrov, supra, 166

Cal.App.4th at pp. 984–985.)

• “We synthesize Wysinger, Nadaf-Rahrov, and Claudio with our analysis of the

law as follows: To prevail on a claim under section 12940, subdivision (n) for

failure to engage in the interactive process, an employee must identify a

reasonable accommodation that would have been available at the time the

interactive process should have occurred. An employee cannot necessarily be

expected to identify and request all possible accommodations during the

interactive process itself because ‘ “ ‘[e]mployees do not have at their disposal

the extensive information concerning possible alternative positions or possible

accommodations which employers have. . . .’ ” ’ However, as the Nadaf-Rahrov

court explained, once the parties have engaged in the litigation process, to

prevail, the employee must be able to identify an available accommodation the

interactive process should have produced: ‘Section 12940[, subdivision](n),

which requires proof of failure to engage in the interactive process, is the

appropriate cause of action where the employee is unable to identify a specific,

available reasonable accommodation while in the workplace and the employer

fails to engage in a good faith interactive process to help identify one, but the

employee is able to identify a specific, available reasonable accommodation

through the litigation process.’ ” (Scotch, supra, 173 Cal.App.4th at pp.
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1018–1019.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 936(2)

Chin, et al., California Practice Guide: Employment Litigation, Ch. 9-C, Disability
Discrimination—California Fair Employment and Housing Act (FEHA),
¶¶ 9:2280–9:2285, 9:2345–9:2347 (The Rutter Group)

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Discrimination
Claims, § 2.79

2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under
Equal Employment Opportunity Laws, § 41.51[3][b] (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment
Discrimination, § 115.35[1][a] (Matthew Bender)

1 California Civil Practice: Employment Litigation, § 2:50 (Thomson Reuters)
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2547. Disability-Based Associational Discrimination—Essential

Factual Elements

[Name of plaintiff] claims that [name of defendant] wrongfully

discriminated against [him/her] based on [his/her] association with a
disabled person. To establish this claim, [name of plaintiff] must prove all

of the following:

1. That [name of defendant] was [an employer/[other covered entity]];

2. That [name of plaintiff] [was an employee of [name of defendant]/

applied to [name of defendant] for a job/[describe other covered

relationship to defendant]];

3. That [name of plaintiff] was [specify basis of association or
relationship, e.g., the brother of [name of disabled person]], who
had [a] [e.g., physical condition];

4. [That [name of disabled person]’s [e.g., physical condition] was
costly to [name of defendant] because [specify reason, e.g., [name
of disabled person] was covered under [plaintiff]’s employer-
provided health care plan];]

4. [or]

4. [That [name of defendant] feared [name of plaintiff]’s association
with [name of disabled person] because [specify, e.g., [name of
disabled person] has a disability with a genetic component and
[name of plaintiff] may develop the disability as well];]

4. [or]

4. [That [name of plaintiff] was somewhat inattentive at work
because [name of disabled person]’s [e.g., physical condition]
requires [name of plaintiff]’s attention, but not so inattentive that
to perform to [name of defendant]’s satisfaction [name of plaintiff]
would need an accommodation;]

4. [or]

4. [[Specify other basis for associational discrimination];]

5. That [name of plaintiff] was able to perform the essential job
duties;

6. [That [name of defendant] [discharged/refused to hire/[other
adverse employment action]] [name of plaintiff];]

6. [or]

6. [That [name of defendant] subjected [name of plaintiff] to an
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adverse employment action;]

6. [or]

6. [That [name of plaintiff] was constructively discharged;]

7. That [name of plaintiff]’s association with [name of disabled
person] was a substantial motivating reason for [name of
defendant]’s [decision to [discharge/refuse to hire/[other adverse
employment action]] [name of plaintiff]/conduct];

8. That [name of plaintiff] was harmed; and

9. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

New December 2014; Revised May 2017

Directions for Use

Give this instruction if plaintiff claims that he or she was subjected to an adverse

employment action because of his or her association with a disabled person.

Discrimination based on an employee’s association with a person who is (or is

perceived to be) disabled is an unlawful employment practice under the FEHA.

(See Gov. Code, § 12926(o).)

Select a term to use throughout to describe the source of the disabled person’s

limitations. It may be a statutory term such as “physical disability,” “mental

disability,” or “medical condition.” (See Gov. Code, § 12940(a).) Or it may be a

general term such as “condition,” “disease,” or “disorder.” Or it may be a specific

health condition such as “diabetes.”

Three versions of disability-based associational discrimination have been

recognized, called “expense,” “disability by association,” and “distraction.” (See

Rope v. Auto-Chlor System of Washington, Inc. (2013) 220 Cal.App.4th 635,

655–660 [163 Cal.Rptr.3d 392] [claim for “disability-based associational

discrimination” adequately pled].) Element 4 sets forth options for the three

versions. But the versions are illustrative rather than exhaustive; therefore, an

“other” option is provided. (See Castro-Ramirez v. Dependable Highway Express,

Inc. (2016) 2 Cal.App.5th 1028, 1042 [207 Cal.Rptr.3d 120].)

An element of a disability discrimination case is that the plaintiff must be

otherwise qualified to do the job, with or without reasonable accommodation.

(Green v. State of California (2007) 42 Cal.4th 254, 262 [64 Cal.Rptr.3d 390, 165

P.3d 118] (see element 5).) However, the FEHA does not expressly require

reasonable accommodation for association with a disabled person. (Gov. Code,

§ 12940(m) [employer must reasonably accommodate applicant or employee].)

Nevertheless, one court has suggested that such a requirement may exist, without

expressly deciding the issue. (See Castro-Ramirez, supra, 2 Cal.App.5th at pp.

1038–1039.) A reference to reasonable accommodation may be added to element 5
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if the court decides to impose this requirement.

Read the first option for element 6 if there is no dispute as to whether the

employer’s acts constituted an adverse employment action. Read the second option

and also give CACI No. 2509, “Adverse Employment Action” Explained, if

whether there was an adverse employment action is a question of fact for the jury.

If constructive discharge is alleged, give the third option for element 6 and also

give CACI No. 2510, “Constructive Discharge” Explained. Select “conduct” in

element 7 if either the second or third option is included for element 4.

Element 7 requires that the disability be a substantial motivating reason for the

adverse action. (See Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 232

[152 Cal.Rptr.3d 392, 294 P.3d 49]; Castro-Ramirez, supra, 2 Cal.App.5th at p.

1037; see also CACI No. 2507, “Substantial Motivating Reason” Explained.)

If the existence of the associate’s disability is disputed, additional instructions

defining “medical condition,” “mental disability,” and “physical disability,” may be

required. (See Gov. Code, § 12926(i), (j), (m).)

Sources and Authority

• Disability Discrimination Prohibited Under Fair Employment and Housing Act.

Government Code section 12940(a).

• “Medical Condition” Defined. Government Code section 12926(i).

• “Mental Disability” Defined. Government Code section 12926(j).

• “Physical Disability” Defined. Government Code section 12926(m).

• Association With Disabled Person Protected. Government Code section

12926(o).

• “ ‘Three types of situation are, we believe, within the intended scope of the

rarely litigated . . . association section. We’ll call them “expense,” “disability

by association,” and “distraction.” They can be illustrated as follows: an

employee is fired (or suffers some other adverse personnel action) because (1)

(“expense”) his spouse has a disability that is costly to the employer because

the spouse is covered by the company’s health plan; (2a) (“disability by

association”) the employee’s homosexual companion is infected with HIV and

the employer fears that the employee may also have become infected, through

sexual contact with the companion; (2b) (another example of disability by

association) one of the employee’s blood relatives has a disabling ailment that

has a genetic component and the employee is likely to develop the disability as

well (maybe the relative is an identical twin); (3) (“distraction”) the employee is

somewhat inattentive at work because his spouse or child has a disability that

requires his attention, yet not so inattentive that to perform to his employer’s

satisfaction he would need an accommodation, perhaps by being allowed to

work shorter hours.’ ” (Rope, supra, 220 Cal.App.4th at p. 657.)

• “We agree with Rope [supra] that Larimer [Larimer v. International Business

Machines Corp. (7th Cir. 2004) 370 F.3d 698] provides an illustrative, rather
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than an exhaustive, list of the kinds of circumstances in which we might find

associational disability discrimination. The common thread among the Larimer

categories is simply that they are instances in which the ‘employer has a motive

to discriminate against a nondisabled employee who is merely associated with a

disabled person.’ As we discuss above, this is an element of a plaintiff’s prima

facie case—that the plaintiff’s association with a disabled person was a

substantial motivating factor for the employer’s adverse employment action.

Rope held the alleged facts in that case could give rise to an inference of such

discriminatory motive. Our facts do not fit neatly within one of the Larimer

categories either, but a jury could reasonably infer the requisite discriminatory

motive.” (Castro-Ramirez, supra, 2 Cal.App.5th at p. 1042, internal citation

omitted.)

• “ ‘[A]n employer who discriminates against an employee because of the latter’s

association with a disabled person is liable even if the motivation is purely

monetary. But if the disability plays no role in the employer’s decision . . .

then there is no disability discrimination.’ ” (Rope, supra, 220 Cal.App.4th at p.

658, original italics.)

• “A prima facie case of disability discrimination under FEHA requires a showing

that (1) the plaintiff suffered from a disability, (2) the plaintiff was otherwise

qualified to do his or her job, with or without reasonable accommodation, and

(3) the plaintiff was subjected to adverse employment action because of the

disability. Adapting this [disability discrimination] framework to the

associational discrimination context, the ‘disability’ from which the plaintiff

suffers is his or her association with a disabled person. . . . [T]he disability

must be a substantial factor motivating the employer’s adverse employment

action.” (Castro-Ramirez, supra, 2 Cal.App.5th at p. 1037.)

• “Requiring the plaintiff to show that discrimination was a substantial motivating

factor, rather than simply a motivating factor, more effectively ensures that

liability will not be imposed based on evidence of mere thoughts or passing

statements unrelated to the disputed employment decision. At the same

time, . . . proof that discrimination was a substantial factor in an employment

decision triggers the deterrent purpose of the FEHA and thus exposes the

employer to liability, even if other factors would have led the employer to make

the same decision at the time.” (Harris, supra, 56 Cal.4th at p. 232, original

italics.)

• “We do not suggest that discrimination must be alone sufficient to bring about

an employment decision in order to constitute a substantial motivating factor.

But it is important to recognize that discrimination can be serious,

consequential, and even by itself determinative of an employment decision

without also being a ‘but for’ cause.” (Harris, supra, 56 Cal.4th at p. 229.)

• “[W]hen section 12940, subdivision (m) requires employers to reasonably

accommodate ‘the known physical . . . disability of an applicant or employee,’

read in conjunction with other relevant provisions, subdivision (m) may

reasonably be interpreted to require accommodation based on the employee’s

CACI No. 2547

211

0211 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:24 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


association with a physically disabled person.” (Castro-Ramirez, supra, 2

Cal.App.5th at pp. 1038–1039.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 936

Chin et al., California Practice Guide: Employment Litigation, Ch. 9-C, Disability
Discrimination—California Fair Employment And Housing Act (FEHA),
¶¶ 9:2213–9:2215 (The Rutter Group)

2 Wilcox, California Employment Law, Ch. 41, Substantive Requirements Under
Equal Employment Opportunity Laws, § 41.32[2] (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment
Discrimination, §§ 115.14, 115.23, 115.34 (Matthew Bender)
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2548. Disability Discrimination—Refusal to Make Reasonable

Accommodation in Housing (Gov. Code, § 12927(c)(1))

[Name of plaintiff] claims that [name of defendant] refused to reasonably

accommodate [his/her] [select term to describe basis of limitations, e.g.,

physical disability] as necessary to afford [him/her] an equal opportunity

to use and enjoy a dwelling. To establish this claim, [name of plaintiff]
must prove all of the following:

1. That [name of defendant] was the [specify defendant’s source of
authority to provide housing, e.g., owner] of [a/an] [specify nature
of housing at issue, e.g., apartment building];

2. That [name of plaintiff] [sought to rent/was living in/[specify other
efforts to obtain housing]] the [e.g., apartment];

3. That [name of plaintiff] had [a history of having] [a] [e.g., physical
disability] [that limited [insert major life activity]];

4. That [name of defendant] knew of, or should have known of,
[name of plaintiff]’s disability;

5. That in order to afford [name of plaintiff] an equal opportunity to
use and enjoy the [e.g., apartment], it was necessary to [specify
accommodation required];

6. That it was reasonable to [specify accommodation];

7. That [name of defendant] refused to make this accommodation.

New May 2017

Directions for Use

This instruction is for use in a case alleging discrimination in housing based on a

failure to reasonably accommodate a disability. Under the Fair Employment and

Housing Act, “discrimination” includes the refusal to make reasonable

accommodations in rules, policies, practices, or services when these

accommodations may be necessary to afford a disabled person equal opportunity to

use and enjoy a dwelling. (Gov. Code, § 12927(c)(1).)

In the introductory paragraph, select a term to describe the source of the plaintiff’s

limitations. It may be a statutory term such as “physical disability,” “mental

disability,” or “medical condition.” (See Gov. Code, § 12940(a).) Or it may be a

general term such as “condition,” “disease,” or “disorder.” Or it may be a specific

health condition such as “diabetes.” Use the term in element 3.

In element 2, if the plaintiff encountered a barrier before actually submitting an

application, such as discovering a policy that would make it impossible to live in
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the unit, specify what he or she did to obtain the housing.

In element 3, select the bracketed language on “history” of disability if the claim of

discrimination is based on a history of disability rather than a current actual

disability.

Modify element 3 if plaintiff was not actually disabled or had a history of

disability, but alleges denial of accommodation because he or she was perceived to

be disabled or associated with someone who has, or is perceived to have, a

disability. (See Gov. Code, § 12926(o); see also Gov. Code, § 12926(j)(4), (m)(4)

[mental and physical disability include being regarded or treated as disabled by the

employer].)

In element 5, explain the accommodation in rules, policies, practices that is alleged

to be needed.

Sources and Authority

• Discrimination Defined Regarding Housing Disability Accommodations.

Government Code section 12927(c)(1).

• “Disability” Defined for Housing Discrimination. Government Code section

12955.3.

• “Housing” Defined. Government Code section 12927(d).

• “ ‘FEHA in the housing area is thus intended to conform to the general

requirements of federal law in the area and may provide greater protection

against discrimination.’ In other words, the FHA provides a minimum level of

protection that FEHA may exceed. Courts often look to cases construing the

FHA, the Rehabilitation Act of 1973, and the Americans with Disabilities Act of

1990 when interpreting FEHA.” (Auburn Woods I Homeowners Assn. v. Fair

Employment & Housing Com. (2004) 121 Cal.App.4th 1578, 1591 [18

Cal.Rptr.3d 669], internal citations omitted.)

• “[T]he basic principles applicable in employment cases should also apply in the

housing context.” (Brown v. Smith (1997) 55 Cal.App.4th 767, 782 [64

Cal.Rptr.2d 301].)

• “In order to establish discrimination based on a refusal to provide reasonable

accommodations, a party must establish that he or she (1) suffers from a

disability as defined in FEHA, (2) the discriminating party knew of, or should

have known of, the disability, (3) accommodation is necessary to afford an

equal opportunity to use and enjoy the dwelling, and (4) the discriminating

party refused to make this accommodation.” (Auburn Woods I Homeowners

Assn., supra, 121 Cal.App.4th at p.1592.)

• “FEHA prohibits, as unlawful discrimination, a ‘refusal to make reasonable

accommodations in rules, policies, practices, or services when these

accommodations may be necessary to afford a disabled person equal opportunity

to use and enjoy a dwelling.’ ‘In order to establish discrimination based on a

refusal to provide reasonable accommodations, a party must establish that he or
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she (1) suffers from a disability as defined in FEHA, (2) the discriminating

party knew of, or should have known of, the disability, (3) accommodation is

necessary to afford an equal opportunity to use and enjoy the dwelling, and (4)

the discriminating party refused to make this accommodation.’ ” (Roman v. BRE

Properties, Inc. (2015) 237 Cal.App.4th 1040, 1051 [188 Cal.Rptr.3d 537],

internal citation omitted.)

• “We note that, currently, section 12955.3 explicitly states that ‘disability’

includes ‘any physical or mental disability as defined in Section 12926.’ That

statute in turn defines ‘mental disability’ to include “any mental or

psychological disorder or condition . . . that limits a major life activity’, that is,

‘makes the achievement of the major life activity difficult.’ ‘Major life

activities’ is to be broadly construed, and includes ‘physical, mental, and social

activities and working.’ ” (Auburn Woods I Homeowners Assn., supra, 121

Cal.App.4th at p. 1592, internal citations omitted.)

• “ ‘If a landlord is skeptical of a tenant’s alleged disability or the landlord’s

ability to provide an accommodation, it is incumbent upon the landlord to

request documentation or open a dialogue.’ This obligation to ‘open a dialogue’

with a party requesting a reasonable accommodation is part of an interactive

process in which each party seeks and shares information.” (Auburn Woods I

Homeowners Assn., supra, 121 Cal.App.4th at p. 1598, internal citation

omitted.)

• “This evidence established the requisite causal link between the [defendant]’s

no-pets policy and the interference with the [plaintiffs]’ use and enjoyment of

their condominium.” (Auburn Woods I Homeowners Assn., supra, 121

Cal.App.4th at p. 1593.)

• “When the reasons for a delay in offering a reasonable accommodation are

subject to dispute, the matter is left for the trier of fact to resolve. The

administrative law judge properly characterized this lengthy delay as a refusal

to provide reasonable accommodation.” (Auburn Woods I Homeowners Assn.,

supra, 121 Cal.App.4th at p. 1599, internal citation omitted.)

• “We reiterate that the FEHC did not rule that companion pets are always a

reasonable accommodation for individuals with mental disabilities. Each inquiry

is fact specific and requires a case-by-case determination.” (Auburn Woods I

Homeowners Assn., supra, 121 Cal.App.4th at p. 1593.)

Secondary Sources

Joint Statement of the Department of Housing and Urban Development and the
Department of Justice on Reasonable Accommodations under the Fair Housing Act
(May 17, 2004) https://www.hud.gov/offices/fheo/library/huddojstatement.pdf

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 946

7 California Real Estate Law and Practice, Ch. 214, Government Regulation and
Enforcement, § 214.41 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 117, Civil Rights: Housing
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Discrimination, § 117.14 (Matthew Bender)
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2549. Disability Discrimination—Refusal to Permit Reasonable
Modification to Housing Unit (Gov. Code, § 12927(c)(1))

[Name of plaintiff] claims that [name of defendant] refused to permit
reasonable modifications of [name of plaintiff]’s [specify type of housing,
e.g., apartment] necessary to afford [name of plaintiff] full enjoyment of
the premises. To establish this claim, [name of plaintiff] must prove all of
the following:

1. That [name of defendant] was the [specify defendant’s source of
authority to provide housing, e.g., owner] of [a/an] [e.g., apartment
building];

2. That [name of plaintiff] [sought to rent/was living in/[specify other
efforts to obtain housing]] the [e.g., apartment];

3. That [name of plaintiff] had [a history of having] [a] [select term
to describe basis of limitations, e.g., physical disability] [that
limited [insert major life activity]];

4. That [name of defendant] knew of, or should have known of,
[name of plaintiff]’s disability;

5. That in order to afford [name of plaintiff] an equal opportunity to
use and enjoy the [e.g., apartment], it was necessary to [specify
modification(s) required];

6. That it was reasonable to expect [name of defendant] to [specify
modification(s) required];

7. That [name of plaintiff] agreed to pay for [this/these]
modification[s]; [and]

8. [That [name of plaintiff] agreed that [he/she] would restore the
interior of the unit to the condition that existed before the
modifications, other than for reasonable wear and tear; and]

9. That [name of defendant] refused to permit [this/these]
modification[s].

New May 2017

Directions for Use

This instruction is for use in a case alleging discrimination in housing based on a

failure to permit reasonable modifications to a living unit to accommodate a

disability. Under the Fair Employment and Housing Act, “discrimination” includes

the refusal to permit, at the expense of the disabled person, reasonable

modifications of existing premises occupied or to be occupied by the disabled
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person, if the modifications may be necessary to afford the disabled person full

enjoyment of the premises. (Gov. Code, § 12927(c)(1).)

In element 2, if the plaintiff encountered a barrier before actually submitting an

application, such as discovering a policy that would make it impossible to live in

the unit, specify what he or she did to obtain the housing.

In element 3, select a term to describe the source of the plaintiff’s limitations. It

may be a statutory term such as “physical disability,” “mental disability,” or

“medical condition.” (See Gov. Code, § 12940(a).) Or it may be a general term

such as “condition,” “disease,” or “disorder.” Or it may be a specific health

condition such as “diabetes.”

In element 3, select the bracketed language on “history” of disability if the claim of

discrimination is based on a history of disability rather than a current actual

disability.

Modify element 3 if plaintiff was not actually disabled or had a history of

disability, but alleges denial of accommodation because he or she was perceived to

be disabled or associated with someone who has, or is perceived to have, a

disability. (See Gov. Code, § 12926(o); see also Gov. Code, § 12926(j)(4), (m)(4)

[mental and physical disability include being regarded or treated as disabled by the

employer].)

In element 5, specify the modifications that are alleged to be needed.

Element 7 may not apply if section 504 of the Rehabilitation Act of 1973

(applicable to federal subsidized housing) or Title II of the Americans With

Disabilities Act requires the landlord to incur the cost of reasonable modifications.

In the case of a rental, the landlord may, if it is reasonable to do so, condition

permission for a modification on the renter’s agreeing to restore the interior of the

premises to the condition that existed before the modification (other than for

reasonable wear and tear). (Gov. Code, § 12927(c)(1).) Include element 8 if the

premises to be physically altered is a rental unit, and the plaintiff agreed to

restoration. If the parties dispute whether restoration is reasonable, presumably the

defendant would have to prove reasonableness. (See Evid. Code, § 500 [party has

the burden of proof as to each fact the existence or nonexistence of which is

essential to the claim for relief or defense that s/he is asserting].)

Sources and Authority

• Discrimination Defined Regarding Housing Disability Accommodations.

Government Code section 12927(c)(1).

• “Disability” Defined for Housing Discrimination. Government Code section

12955.3.

• “Housing” Defined. Government Code section 12927(d).

• “ ‘FEHA in the housing area is thus intended to conform to the general

requirements of federal law in the area and may provide greater protection

against discrimination.’ In other words, the FHA provides a minimum level of
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protection that FEHA may exceed. Courts often look to cases construing the

FHA, the Rehabilitation Act of 1973, and the Americans with Disabilities Act of

1990 when interpreting FEHA.” (Auburn Woods I Homeowners Assn. v. Fair

Employment & Housing Com. (2004) 121 Cal.App.4th 1578, 1591 [18

Cal.Rptr.3d 669], internal citations omitted.)

• “[T]he basic principles applicable in employment cases should also apply in the

housing context.” (Brown v. Smith (1997) 55 Cal.App.4th 767, 782 [64

Cal.Rptr.2d 301].)

• “We note that, currently, section 12955.3 explicitly states that ‘disability’

includes ‘any physical or mental disability as defined in Section 12926.’ That

statute in turn defines ‘mental disability’ to include “any mental or

psychological disorder or condition . . . that limits a major life activity’, that is,

‘makes the achievement of the major life activity difficult.’ ‘Major life

activities’ is to be broadly construed, and includes ‘physical, mental, and social

activities and working.’ ” (Auburn Woods I Homeowners Assn., supra, 121

Cal.App.4th at p. 1592, internal citations omitted.)

• “ ‘If a landlord is skeptical of a tenant’s alleged disability or the landlord’s

ability to provide an accommodation, it is incumbent upon the landlord to

request documentation or open a dialogue.’ This obligation to ‘open a dialogue’

with a party requesting a reasonable accommodation is part of an interactive

process in which each party seeks and shares information.” (Auburn Woods I

Homeowners Assn., supra, 121 Cal.App.4th at p. 1598, internal citation

omitted.)

Secondary Sources

Joint Statement of the Department of Housing and Urban Development and the
Department of Justice on Reasonable Modifications under the Fair Housing Act
(March 3, 2008)
https://www.hud.gov/offices/fheo/disabilities/reasonable_modifications_mar08.pdf

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 946

7 California Real Estate Law and Practice, Ch. 214, Government Regulation and
Enforcement, § 214.41 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 117, Civil Rights: Housing
Discrimination, § 117.14 (Matthew Bender)
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2600. Violation of CFRA Rights—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant] [refused to grant [him/

her] [family care/medical] leave] [refused to return [him/her] to the
same or a comparable job when [his/her] [family care/medical] leave
ended] [other violation of CFRA rights]. To establish this claim, [name of

plaintiff] must prove all of the following:

1. That [name of plaintiff] was eligible for [family care/medical]

leave;

2. That [name of plaintiff] [requested/took] leave [insert one of the

following:]

2. [for the birth of [name of plaintiff]’s child or bonding with the

child;]

2. [for the placement of a child with [name of plaintiff] for adoption

or foster care;]

2. [to care for [name of plaintiff]’s [child/parent/spouse] who had a

serious health condition;]

2. [for [name of plaintiff]’s own serious health condition that made

[him/her] unable to perform the functions of [his/her] job with

[name of defendant];]

3. That [name of plaintiff] provided reasonable notice to [name of

defendant] of [his/her] need for [family care/medical] leave,

including its expected timing and length. [If [name of defendant]

notified [his/her/its] employees that 30 days’ advance notice was

required before the leave was to begin, then [name of plaintiff]

must show that [he/she] gave that notice or, if 30 days’ notice

was not reasonably possible under the circumstances, that [he/

she] gave notice as soon as possible];

4. That [name of defendant] [refused to grant [name of plaintiff]’s

request for [family care/medical] leave/refused to return [name of

plaintiff] to the same or a comparable job when [his/her] [family

care/medical] leave ended/other violation of CFRA rights];

5. That [name of plaintiff] was harmed; and

6. That [name of defendant]’s [decision/conduct] was a substantial

factor in causing [name of plaintiff]’s harm.

New September 2003; Revised October 2008

220

0220 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:24 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:desig,  form:form/core:desig,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:comment[@type="other"]/form:para,  form_comment_other,  style_83


Directions for Use

This instruction is intended for use when an employee claims violation of the

CFRA (Gov. Code, § 12945.1 et seq.). In addition to a qualifying employer’s

refusal to grant CFRA leave, CFRA violations include failure to provide benefits as

required by CFRA and loss of seniority.

The last bracketed option in element 2 does not include leave taken for disability

on account of pregnancy, childbirth, or related medical conditions. If there is a

dispute concerning the existence of a “serious health condition,” the court must

instruct the jury as to the meaning of this term. (See Gov. Code, § 12945.2(c)(8).)

Give the bracketed sentence under element 3 only if the facts involve an expected

birth, placement for adoption, or planned medical treatment, and there is evidence

that the employer required 30 days’ advance notice of leave. (See Cal. Code Regs.,

tit. 2, § 11091(a)(2).)

Sources and Authority

• California Family Rights Act. Government Code section 12945.2.

• “The CFRA entitles eligible employees to take up to 12 unpaid workweeks in a

12-month period for family care and medical leave to care for their children,

parents, or spouses, or to recover from their own serious health condition. An

employee who takes CFRA leave is guaranteed that taking such leave will not

result in a loss of job security or other adverse employment actions. Upon an

employee’s timely return from CFRA leave, an employer must generally restore

the employee to the same or a comparable position. An employer is not

required to reinstate an employee who cannot perform her job duties after the

expiration of a protected medical leave.” (Rogers v. County of Los Angeles

(2011) 198 Cal.App.4th 480, 487 [130 Cal.Rptr.3d 350], footnote and internal

citations omitted.)

• “[C]ourts have distinguished between two theories of recovery under the CFRA

and the FMLA. ‘Interference’ claims prevent employers from wrongly

interfering with employees’ approved leaves of absence, and ‘retaliation’ or

‘discrimination’ claims prevent employers from terminating or otherwise taking

action against employees because they exercise those rights.” (Richey v.

AutoNation, Inc. (2015) 60 Cal.4th 909, 920 [182 Cal. Rptr. 3d 644, 341 P.3d

438].)

• “An interference claim under CFRA does not invoke the burden shifting

analysis of the McDonnell Douglas test. Rather, such a claim requires only that

the employer deny the employee’s entitlement to CFRA-qualifying leave. A

CFRA interference claim ‘consists of the following elements: (1) the employee’s

entitlement to CFRA leave rights; and (2) the employer’s interference with or

denial of those rights.’ ” (Moore v. Regents of University of California (2016)

248 Cal.App.4th 216, 250 [206 Cal.Rptr.3d 841], internal citations omitted.)

• “The right to reinstatement is unwaivable but not unlimited.” (Richey, supra, 60

Cal.4th at p. 919.)

CACI No. 2600

221

0221 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:24 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:title,  form:comment[@type="instruction"]/core:title,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> core:title,  form:comment[@type="xref"]/core:title,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


• “It is not enough that [plaintiff’s] mother had a serious health condition.

[Plaintiff’s] participation to provide care for her mother had to be ‘warranted’

during a ‘period of treatment or supervision . . . .’ ” (Pang v. Beverly Hospital,

Inc. (2000) 79 Cal.App.4th 986, 995 [94 Cal.Rptr.2d 643], internal citation and

footnote omitted.)

• “[T]he relevant inquiry is whether a serious health condition made [plaintiff]

unable to do her job at defendant’s hospital, not her ability to do her essential

job functions ‘generally’ . . . .” (Lonicki v. Sutter Health Central (2008) 43

Cal.4th 201, 214 [74 Cal.Rptr.3d 570, 180 P.3d 321].)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law,
§§ 942–944

Chin et al., California Practice Guide: Employment Litigation, Ch. 12-A, Overview
Of Key Statutes, ¶ 12:32 (The Rutter Group)

Chin et al., California Practice Guide: Employment Litigation, Ch. 12-B, Family
And Medical Leave Act (FMLA)/California Family Rights Act (CFRA), ¶¶ 12:146,
12:390, 12:421, 12:857, 12:1201, 12:1300 (The Rutter Group)

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Other
Employee Rights Statutes, §§ 4.18–4.20

1 Wilcox, California Employment Law, Ch. 8, Leaves of Absence, §§ 8.25[2],
8.30[1], [2], 8.31[2], 8.32 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment
Discrimination, § 115.32[6][a], [b] (Matthew Bender)

California Civil Practice: Employment Litigation § 5:40 (Thomson Reuters)
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2602. Reasonable Notice of CFRA Leave

For notice of the need for leave to be reasonable, [name of plaintiff] must

make [name of defendant] aware that [he/she] needs [family
care/medical] leave, when the leave will begin, and how long it is

expected to last. The notice can be verbal or in writing and does not
need to mention the law. An employer cannot require disclosure of any
medical diagnosis, but should ask for information necessary to decide
whether the employee is entitled to leave.

New September 2003

Sources and Authority

• Reasonable Notice Required. Government Code section 12945.2(h).

• CFRA Notice Requirements. Title 2 California Code of Regulations section

11091(a)(1).

• “An employee ‘shall provide the employer with reasonable advance notice of

the need for the leave.’ ‘An employee shall provide at least verbal notice

sufficient to make the employer aware that the employee needs CFRA-

qualifying leave, and the anticipated timing and duration of the leave. The

employee need not expressly assert rights under CFRA . . . , or even mention

CFRA . . . , to meet the notice requirement; however, the employee must state

the reason the leave is needed, such as, for example, the expected birth of a

child or for medical treatment. The employer should inquire further of the

employee if it is necessary to have more information about whether CFRA

leave is being sought by the employee and obtain the necessary details of the

leave to be taken.’” (Gibbs v. American Airlines, Inc. (1999) 74 Cal.App.4th 1,

6–7 [87 Cal.Rptr.2d 554], quoting Cal. Code Regs., tit. 2, § 7297.4(a)(1).)

• “The employee must ‘provide at least verbal notice sufficient to make the

employer aware that the employee needs CFRA-qualifying leave, and the

anticipated timing and duration of the leave. The employer in turn is charged

with responding to the leave request “as soon as practicable and in any event no

later than ten calendar days after receiving the request.’ ” (Olofsson v. Mission

Linen Supply (2012) 211 Cal.App.4th 1236, 1241 [150 Cal.Rptr.3d 446],

internal citations omitted.)

• “[A]n employer bears a burden, under CFRA, to inquire further if an employee

presents the employer with a CFRA-qualifying reason for requesting leave.”

(Moore v. Regents of University of California (2016) 248 Cal.App.4th 216, 249

[206 Cal.Rptr.3d 841].)

• “That plaintiff called in sick was, by itself, insufficient to put [defendant] on

notice that he needed CFRA leave for a serious health condition.” (Avila v.
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Continental Airlines, Inc. (2008) 165 Cal.App.4th 1237, 1255 [82 Cal.Rptr.3d

440].)

• “Under the CFRA regulations, the employer has a duty to respond to the leave

request within 10 days, but clearly and for good reason the law does not specify

that the response must be tantamount to approval or denial.” (Olofsson, supra,

211 Cal.App.4th at p. 1249.)

Secondary Sources

Chin et al., Cal. Practice Guide: Employment Litigation, Ch. 12-B, Family And
Medical Leave Act (FMLA)/California Family Rights Act (CFRA),
¶¶ 12:852–12:853, 12:855–12:857 (The Rutter Group)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment
Discrimination, § 115.32[6][e] (Matthew Bender)
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2620. CFRA Rights Retaliation—Essential Factual Elements (Gov.
Code, § 12945.2(l))

[Name of plaintiff] claims that [name of defendant] retaliated against
[him/her] for [[requesting/taking] [family care/medical] leave/[other
protected activity]]. To establish this claim, [name of plaintiff] must prove
all of the following:

1. That [name of plaintiff] was eligible for [family care/medical]
leave;

2. That [name of plaintiff] [[requested/took] [family care/medical]
leave/[other protected activity]];

3. That [name of defendant] [discharged/[other adverse employment
action]] [name of plaintiff];

4. That [name of plaintiff]’s [[request for/taking of] [family care/
medical] leave/[other protected activity]] was a substantial
motivating reason for [discharging/[other adverse employment
action]] [him/her];

5. That [name of plaintiff] was harmed; and

6. That [name of defendant]’s retaliatory conduct was a substantial
factor in causing [name of plaintiff]’s harm.

New September 2003; Revised December 2012, June 2013

Directions for Use

Use this instruction in cases of alleged retaliation for an employee’s exercise of

rights granted by the California Family Rights Act (CFRA). (See Gov. Code,

§ 12945.2(l).) The instruction assumes that the defendant is plaintiff’s present or

former employer, and therefore it must be modified if the defendant is a

prospective employer or other person.

The statute reaches a broad range of adverse employment actions short of actual

discharge. (See Gov. Code, § 12945.2(l).) Element 3 may be modified to allege

constructive discharge or adverse acts other than actual discharge. See CACI No.

2509, “Adverse Employment Action” Explained, and CACI No. 2510,

“Constructive Discharge” Explained, for instructions under the Fair Employment

and Housing Act that may be adapted for use with this instruction.

Element 4 uses the term “substantial motivating reason” to express both intent and

causation between the employee’s exercise of a CFRA right and the adverse

employment action. “Substantial motivating reason” has been held to be the

appropriate standard under the discrimination prohibitions of the Fair Employment

and Housing Act to address the possibility of both discriminatory and
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nondiscriminatory motives. (See Harris v. City of Santa Monica (2013) 56 Cal.4th

203, 232 [152 Cal.Rptr.3d 392, 294 P.3d 49]; CACI No. 2507, “Substantial

Motivating Reason” Explained.) Whether this standard applies to CFRA retaliation

cases has not been addressed by the courts.

Sources and Authority

• Retaliation Prohibited. Government Code section 12945.2(l), (t).

• Retaliation Prohibited Under Fair Employment and Housing Act. Government

Code section 12940(h).

• “A plaintiff can establish a prima facie case of retaliation in violation of the

CFRA by showing the following: (1) the defendant was a covered employer; (2)

the plaintiff was eligible for CFRA leave; (3) the plaintiff exercised his or her

right to take a qualifying leave; and (4) the plaintiff suffered an adverse

employment action because he or she exercised the right to take CFRA leave.”

(Rogers v. County of Los Angeles (2011) 198 Cal.App.4th 480, 491 [130

Cal.Rptr.3d 350], original italics.)

• “Similar to causes of action under FEHA, the McDonnell Douglas burden

shifting analysis applies to retaliation claims under CFRA.” (Moore v. Regents

of University of California (2016) 248 Cal.App.4th 216, 248 [206 Cal.Rptr.3d

841].)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 943,
944

Chin et al., California Practice Guide: Employment Litigation, Ch. 12-B, Family
And Medical Leave Act (FMLA)/California Family Rights Act (CFRA), ¶¶ 12:1300,
12:1301 (The Rutter Group)

1 Wrongful Employment Termination Practice (Cont.Ed.Bar 2d ed.) Other
Employee Rights Statutes, §§ 4.18–4.20

1 Wilcox, California Employment Law, Ch. 8, Leaves of Absence, § 8.32 (Matthew
Bender)

11 California Forms of Pleading and Practice, Ch. 115, Civil Rights: Employment
Discrimination, § 115.37[3][c] (Matthew Bender)

CACI No. 2620
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2800. Employer’s Affirmative Defense—Injury Covered by
Workers’ Compensation

[Name of defendant] claims that [he/she/it] is not responsible for any
harm that [name of plaintiff] may have suffered because [he/she] was
[name of defendant]’s employee and therefore can only recover under
California’s Workers’ Compensation Act. To succeed, [name of
defendant] must prove all of the following:

1. That [name of plaintiff] was [name of defendant]’s employee;

2. That [name of defendant] [had workers’ compensation insurance
[covering [name of plaintiff] at the time of injury]/was self-insured
for workers’ compensation claims [at the time of [name of
plaintiff]’s injury]]; and

3. That [name of plaintiff]’s injury occurred while [he/she] was
performing a task for or related to the work [name of defendant]
hired [him/her] to do.

Any person performing services for another, other than as an
independent contractor, is presumed to be an employee.

New September 2003; Revised October 2004

Directions for Use

This instruction is intended for use if the plaintiff is suing a defendant claiming to

be the plaintiff’s employer. This instruction is not intended for use if the plaintiff is

suing under an exception to the workers’ compensation exclusivity rule.

For other instructions regarding employment status, such as special employment

and independent contractors, see instructions in the Vicarious Responsibility series

(CACI Nos. 3700–3726). These instructions may need to be modified to fit this

context. Note that this instruction should not be given if the plaintiff/employee has

been determined to fall within a statutory exception. For exceptions to Labor Code

section 3351, see Labor Code section 3352.

If appropriate to the facts of the case, see instructions on the going-and-coming

rule in the Vicarious Responsibility series. These instructions may need to be

modified to fit this context.

Sources and Authority

• Exclusive Remedy. Labor Code section 3602(a).

• Conditions of Compensation. Labor Code section 3600(a).

• If Conditions of Compensation Not Met. Labor Code section 3602(c).

• “Employee” Defined. Labor Code section 3351.

227

0227 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:25 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:desig,  form:form/core:desig,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:comment[@type="other"]/form:para,  form_comment_other,  style_83
xpath-> core:title,  form:comment[@type="instruction"]/core:title,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> core:title,  form:comment[@type="xref"]/core:title,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


• Presumption of Employment Status. Labor Code section 3357.

• Failure to Secure Payment of Compensation. Labor Code section 3706.

• “[T]he basis for the exclusivity rule in workers’ compensation law is the

‘presumed “compensation bargain,” pursuant to which the employer assumes

liability for industrial personal injury or death without regard to fault in

exchange for limitations on the amount of that liability. The employee is

afforded relatively swift and certain payment of benefits to cure or relieve the

effects of industrial injury without having to prove fault but, in exchange, gives

up the wider range of damages potentially available in tort.’ ” (Fermino v.

Fedco, Inc. (1994) 7 Cal.4th 701, 708 [30 Cal.Rptr.2d 18, 872 P.2d 559],

internal citation omitted.)

• “Because an employer faced with a civil complaint seeking to enforce a

common law remedy which does not state facts indicating coverage by the act

bears the burden of pleading and proving ‘that the (act) is a bar to the

employee’s ordinary remedy,’ we believe that the burden includes a showing by

the employer-defendant, through appropriate pleading and proof, that he had

‘secured the payment of compensation’ in accordance with the provisions of the

act.” (Doney v. Tambouratgis (1979) 23 Cal.3d 91, 98, fn. 8 [151 Cal.Rptr. 347,

587 P.2d 1160], internal citations omitted.)

• “A defendant need not plead and prove that it has purchased workers’

compensation insurance where the plaintiff alleges facts that otherwise bring the

case within the exclusive province of workers’ compensation law, and no facts

presented in the pleadings or at trial negate the workers’ compensation law’s

application or the employer’s insurance coverage.” (Gibbs v. American Airlines,

Inc. (1999) 74 Cal.App.4th 1, 14 [87 Cal.Rptr.2d 554], internal citations

omitted.)

• “[T]he fact that an employee has received workers’ compensation benefits from

some source does not bar the employee’s civil action against an uninsured

employer. Instead, ‘[t]he price that must be paid by each employer for immunity

from tort liability is the purchase of a workers’ compensation policy [and where

the employer chooses] not to pay that price . . . it should not be immune from

liability.’ ” (Huffman v. City of Poway (2000) 84 Cal.App.4th 975, 987 [101

Cal.Rptr.2d 325], internal citations omitted.)

• “Under the Workers’ Compensation Act, employees are automatically entitled to

recover benefits for injuries ‘arising out of and in the course of the

employment.’ ‘When the conditions of compensation exist, recovery under the

workers’ compensation scheme “is the exclusive remedy against an employer

for injury or death of an employee.” ’ ” (Piscitelli v. Friedenberg (2001) 87

Cal.App.4th 953, 986 [105 Cal.Rptr.2d 88], internal citations omitted.)

• “Unlike many other states, in California workers’ compensation provides the

exclusive remedy for at least some intentional torts committed by an employer.

Fermino described a ‘tripartite system for classifying injuries arising in the

course of employment. First, there are injuries caused by employer negligence
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or without employer fault that are compensated at the normal rate under the

workers’ compensation system. Second, there are injuries caused by ordinary

employer conduct that intentionally, knowingly or recklessly harms an

employee, for which the employee may be entitled to extra compensation under

section 4553. Third, there are certain types of intentional employer conduct

which bring the employer beyond the boundaries of the compensation bargain,

for which a civil action may be brought.’ ” (Gunnell v. Metrocolor

Laboratories, Inc. (2001) 92 Cal.App.4th 710, 723 [112 Cal.Rptr.2d 195],

internal citations omitted.)

• “It has long been established in this jurisdiction that, generally speaking, a

defendant in a civil action who claims to be one of that class of persons

protected from an action at law by the provisions of the Workers’ Compensation

Act bears the burden of pleading and proving, as an affirmative defense to the

action, the existence of the conditions of compensation set forth in the statute

which are necessary to its application.” (Doney, supra, 23 Cal.3d at p. 96,

internal citations and footnote omitted.)

• “California courts have held worker’s compensation proceedings to be the

exclusive remedy for certain third party claims deemed collateral to or

derivative of the employee’s injury. Courts have held that the exclusive

jurisdiction provisions bar civil actions against employers by nondependent

parents of an employee for the employee’s wrongful death, by an employee’s

spouse for loss of the employee’s services or consortium, and for emotional

distress suffered by a spouse in witnessing the employee’s injuries.” (Snyder v.

Michael’s Stores, Inc. (1997) 16 Cal.4th 991, 997 [68 Cal.Rptr.2d 476, 945 P.2d

781], internal citations omitted.)

• “ ‘An employer-employee relationship must exist in order to bring the . . . Act

into effect. (§ 3600)’ However, the coverage of the Act extends beyond those

who have entered into ‘traditional contract[s] of hire.’ ‘[S]ection 3351 provides

broadly that for the purpose of the . . . Act, “ ‘Employee’ means every person

in the service of an employer under any appointment or contract of hire or

apprenticeship, express or implied, oral or written . . . .’ ” Given this ‘section’s

explicit use of the disjunctive,’ a contract of hire is not ‘a prerequisite’ to the

existence of an employment relationship. Moreover, under section 3357, ‘[a]ny

person rendering service for another, other than as an independent contractor, or

unless expressly excluded . . . , is presumed to be an employee.’ ” (Arriaga v.

County of Alameda (1995) 9 Cal.4th 1055, 1060–1061 [40 Cal.Rptr.2d 116, 892

P.2d 150], internal citations omitted.)

• “Given these broad statutory contours, we believe that an ‘employment’

relationship sufficient to bring the act into play cannot be determined simply

from technical contractual or common law conceptions of employment but must

instead be resolved by reference to the history and fundamental purposes

underlying the Workmen’s Compensation Act.” (Laeng v. Workmen’s Comp.

Appeals Bd. (1972) 6 Cal.3d 771, 777 [100 Cal.Rptr. 377, 494 P.2d 1], internal

citations omitted.)
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• “[C]ourts generally are more exacting in requiring proof of an employment

relationship when such a relationship is asserted as a defense by the employer

to a common law action.” (Spradlin v. Cox (1988) 201 Cal.App.3d 799, 808

[247 Cal.Rptr. 347], internal citation omitted.)

• “The question of whether a person is an employee may be one of fact, of mixed

law and fact, or of law only. Where the facts are undisputed, the question is one

of law, and the Court of Appeal may independently review those facts to

determine the correct answer.” (Barragan v. Workers’ Comp. Appeals Bd. (1987)

195 Cal.App.3d 637, 642 [240 Cal.Rptr. 811], internal citations omitted.)

• “An employee may have more than one employer for purposes of workers’

compensation, and, in situations of dual employers, the second or ‘special’

employer may enjoy the same immunity from a common law negligence action

on account of an industrial injury as does the first or ‘general’ employer.

Identifying and analyzing such situations ‘is one of the most ancient and

complex questions of law in not only compensation but tort law.’ ” (Santa Cruz

Poultry, Inc. v. Superior Court (1987) 194 Cal.App.3d 575, 578 [239 Cal.Rptr.

578], internal citation omitted.)

• “In determining whether an employee is covered within the compensation

system and thus entitled to recover compensation benefits, the ‘definitional

reach of these covered employment relationships is very broad.’ A covered

employee is ‘every person in the service of an employer under any appointment

or contract of hire or apprenticeship, express or implied, oral or written.’ ‘Any

person rendering service for another, other than as an independent contractor, or

unless expressly excluded herein, is presumed to be an employee.’ . . . [T]hese

provisions mandate a broad and generous interpretation in favor of inclusion in

the system. Necessarily the other side of that coin is a presumption against the

availability of a tort action where an employment relation exists. One result

cannot exist without the other. Further, this result does not depend upon

‘informed consent,’ but rather on the parties’ legal status. . . . [W]here the facts

of employment are not disputed, the existence of a covered relationship is a

question of law.” (Santa Cruz Poultry, Inc., supra, 194 Cal.App.3d at pp.

583–584, internal citations omitted.)

• “ ‘The requirement of . . . section 3600 is twofold. On the one hand, the injury

must occur “in the course of the employment.” This concept “ordinarily refers

to the time, place, and circumstances under which the injury occurs.” Thus

“ ‘[a]n employee is in the “course of his employment” when he does those

reasonable things which his contract with his employment expressly or

impliedly permits him to do.’ ” And, ipso facto, an employee acts within the

course of his employment when “ ‘performing a duty imposed upon him by his

employer and one necessary to perform before the terms of the contract [are]

mutually satisfied.’ ” ’ [¶ ] ‘On the other hand, the statute requires that an injury

“arise out of” the employment. . . . It has long been settled that for an injury to

“arise out of the employment” it must “occur by reason of a condition or

incident of [the] employment . . . .” That is, the employment and the injury
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must be linked in some causal fashion.’ ” (LaTourette v. Workers’ Comp.

Appeals Bd. (1998) 17 Cal.4th 644, 651 [72 Cal.Rptr.2d 217, 951 P.2d 1184],

internal citations and footnote omitted.)

• “The requirements that an injury arise out of employment or be proximately

caused by employment are sometimes referred to together as the requirement of

industrial causation. It is a looser concept of causation than the concept of

proximate cause employed in tort law. In general, the industrial causation

requirement is satisfied ‘if the connection between work and the injury [is] a

contributing cause of the injury . . . .’ ” (Lee v. West Kern Water Dist. (2016) 5

Cal.App.5th 606, 624 [210 Cal.Rptr.3d 362], internal citation omitted.)

• “For our purposes here, it is important that ‘arising out of’ and ‘in the course

of’ are two separate requirements. Even if it is conceded that an employee was

injured while performing job tasks in the workplace during working hours, the

exclusivity rule applies only if it also is shown that the work was a contributing

cause of the injury.” (Lee, supra, 5 Cal.App.5th at p. 625.)

• “The jury could properly make this finding [that conduct was not within scope

of employment] by applying special instruction No. 5, the instruction stating

that an employer’s conduct falls outside the workers’ compensation scheme

when an employer steps outside of its proper role or engages in conduct

unrelated to the employment. This instruction stated the doctrine of Fermino

correctly.” (Lee, supra, 5 Cal.App.5th at pp. 628–629.)

• “The concept of ‘scope of employment’ in tort is more restrictive than the

phrase ‘arising out of and in the course of employment,’ used in workers’

compensation.” (Tognazzini v. San Luis Coastal Unified School Dist. (2001) 86

Cal.App.4th 1053, 1057 [103 Cal.Rptr.2d 790], internal citations omitted.)

• “Whether an employee’s injury arose out of and in the course of her

employment is generally a question of fact to be determined in light of the

circumstances of the particular case. However, where the facts are undisputed,

resolution of the question becomes a matter of law.” (Wright v. Beverly Fabrics,

Inc. (2002) 95 Cal.App.4th 346, 353 [115 Cal.Rptr.2d 503], internal citations

omitted.)

• “Injuries sustained while an employee is performing tasks within his or her

employment contract but outside normal work hours are within the course of

employment. The rationale is that the employee is still acting in furtherance of

the employer’s business.” (Wright, supra, 95 Cal.App.4th at p. 354.)

Secondary Sources

2 Witkin, Summary of California Law (10th ed. 2005) Workers’ Compensation,
§§ 20, 24–26, 31, 34, 39–42

Chin et al., California Practice Guide: Employment Litigation (The Rutter Group)
¶¶ 3:515, 12:192, 15:507, 15:509, 15:523.2, 15:523.10, 15:526.1, 15:556, 15:573,
15:580, 15:591

1 Hanna, California Law of Employee Injuries and Workers’ Compensation (2d ed.)
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Ch. 4, §§ 4.03–4.06 (Matthew Bender)

1 Herlick, California Workers’ Compensation Law (6th ed.), Ch. 10, The Injury,
§ 10.09 (Matthew Bender)

1 California Employment Law, Ch. 20, Liability for Work-Related Injuries, § 20.10
(Matthew Bender)

1 Levy et al., California Torts, Ch. 10, Effect of Workers’ Compensation Law,
§§ 10.02, 10.03[3], 10.10 (Matthew Bender)

51 California Forms of Pleading and Practice, Ch. 577, Workers’ Compensation,
§§ 577.310, 577.530 (Matthew Bender)

23 California Points and Authorities, Ch. 239, Workers’ Compensation Exclusive
Remedy Doctrine (Matthew Bender)
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2810. Coemployee’s Affirmative Defense—Injury Covered by
Workers’ Compensation

[Name of defendant] claims that [he/she] is not responsible for any harm
that [name of plaintiff] may have suffered because [he/she] was [name of
defendant]’s coemployee and therefore can recover only under
California’s Workers’ Compensation Act. To succeed, [name of
defendant] must prove all of the following:

1. That [name of plaintiff] and [name of defendant] were [name of
employer]’s employees;

2. That [name of employer] [had workers’ compensation insurance
[covering [name of plaintiff] at the time of injury]/was self-insured
for workers’ compensation claims [at the time of [name of
plaintiff]’s injury]]; and

3. That [name of defendant] was acting in the scope of [his/her]
employment at the time [name of plaintiff] claims [he/she] was
harmed.

New September 2003; Revised October 2004

Directions for Use

This instruction is intended for use if a coemployee is the defendant and he or she

claims that the case falls within the workers’ compensation exclusivity rule. For

instructions on scope of employment see instructions in the Vicarious Liability

series (CACI Nos. 3700–3726). Scope of employment in this instruction is the

same as in the context of respondeat superior. (Hendy v. Losse (1991) 54 Cal.3d

723, 740 [1 Cal.Rptr.2d 543, 819 P.2d 1].) See instructions in the Vicarious

Responsibility series regarding the definition of “scope of employment.”

Sources and Authority

• Exclusive Remedy. Labor Code section 3601.

• “Employee” Defined. Labor Code section 3351.

• Presumption of Employment Status. Labor Code section 3357.

• “CACI No. 2810, which the trial court gave to the jury, is intended for use

when a coemployee defendant asserts the exclusivity rule as a defense. It has

three elements: (1) the plaintiff and the coemployee were employees of the

employer; (2) the employer had a workers’ compensation insurance policy

covering the plaintiff at the time of injury; and (3) the coemployee was acting

in the scope of his or her employment at the time of injury.” (Lee v. West Kern

Water Dist. (2016) 5 Cal.App.5th 606, 633 [210 Cal.Rptr.3d 362].)

• “Labor Code section 3601 affords coemployees the benefit of the exclusivity

233

0233 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:25 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:desig,  form:form/core:desig,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:comment[@type="other"]/form:para,  form_comment_other,  style_83
xpath-> core:title,  form:comment[@type="instruction"]/core:title,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> core:title,  form:comment[@type="xref"]/core:title,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


rule only ‘[w]here the conditions of compensation set forth in Section 3600

concur . . . .’ Those conditions, as has been mentioned, include the requirement

of industrial causation.” (Lee, supra, 5 Cal.App.5th at p. 634, internal citation

omitted.)

• “[A] coemployee’s conduct is within the scope of his or her employment if it

could be imputed to the employer under the doctrine of respondeat superior. If

the coemployee was not ‘engaged in any active service for the employer,’ the

coemployee was not acting within the scope of employment.” (Hendy, supra, 54

Cal.3d at p. 740, internal citation omitted.)

• “[G]enerally speaking, a defendant in a civil action who claims to be one of

that class of persons protected from an action at law by the provisions of the

Workers’ Compensation Act bears the burden of pleading and proving, as an

affirmative defense to the action, the existence of the conditions of

compensation set forth in the statute which are necessary to its application.”

(Doney v. Tambouratgis (1979) 23 Cal.3d 91, 96 [151 Cal.Rptr. 347, 587 P.2d

1160].)

• “In general, if an employer condones what courts have described as ‘horseplay’

among its employees, an employee who engages in it is within the scope of

employment under section 3601, subdivision (a), and is thus immune from suit,

unless exceptions apply.” (Torres v. Parkhouse Tire Service, Inc. (2001) 26

Cal.4th 995, 1006 [111 Cal.Rptr.2d 564, 30 P.3d 57], internal citations omitted.)

Secondary Sources

2 Witkin, Summary of California Law (10th ed. 2005) Workers’ Compensation,
§§ 67, 68

Chin et al., California Practice Guide: Employment Litigation (The Rutter Group)
¶¶ 5:624, 12:192, 13:951, 15:546, 15:569, 15:632

1 Herlick, California Workers’ Compensation Law (6th ed.), Ch. 12, Tort
Actions—Subrogation, § 12.22 (Matthew Bender)

1 California Employment Law, Ch. 20, Liability for Work-Related Injuries, § 20.43
(Matthew Bender)

1 Levy et al., California Torts, Ch. 10, Effect of Workers’ Compensation Law,
§ 10.13 (Matthew Bender)

51 California Forms of Pleading and Practice, Ch. 577, Workers’ Compensation,
§ 577.316 (Matthew Bender)

23 California Points and Authorities, Ch. 239, Workers’ Compensation Exclusive
Remedy Doctrine (Matthew Bender)
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3002. “Official Policy or Custom” Explained (42 U.S.C. § 1983)

“Official [policy/custom]” means: [insert one of the following:]

[A rule or regulation approved by the [city/county]’s legislative

body;] [or]

[A policy statement or decision that is officially made by the

[city/county]’s lawmaking officer or policymaking official;] [or]

[A custom that is a permanent, widespread, or well-settled

practice of the [city/county];] [or]

[An act or omission approved by the [city/county]’s lawmaking

officer or policymaking official.]

New September 2003; Revised June 2012; Renumbered from CACI No. 3008

December 2012

Directions for Use

These definitions are selected examples of official policy drawn from the cited

cases. The instruction may need to be adapted to the facts of a particular case. The

court may need to instruct the jury regarding the legal definition of “policymakers.”

In some cases, it may be necessary to include additional provisions addressing

factors that may indicate an official custom in the absence of a formal policy. The

Ninth Circuit has held that in some cases the plaintiff is entitled to have the jury

instructed that evidence of governmental inaction—specifically, failure to

investigate and discipline employees in the face of widespread constitutional

violations—can support an inference that an unconstitutional custom or practice has

been unofficially adopted. (Hunter v. County of Sacramento (9th Cir. 2011) 652

F.3d 1225, 1234, fn. 8.)

Sources and Authority

• “The [entity] may not be held liable for acts of [employees] unless ‘the action

that is alleged to be unconstitutional implements or executes a policy statement,

ordinance, regulation, or decision officially adopted and promulgated by that

body’s officers’ or if the constitutional deprivation was ‘visited pursuant to

governmental “custom” even though such a custom has not received formal

approval through the body’s official decisionmaking channels.’ ” (Redman v.

County of San Diego (9th Cir. 1991) 942 F.2d 1435, 1443–1444, internal

citation omitted.)

• “[A]n act performed pursuant to a ‘custom’ that has not been formally approved

by an appropriate decisionmaker may fairly subject a municipality to liability on

the theory that the relevant practice is so widespread as to have the force of
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law.” (Bd. of the County Comm’rs v. Brown (1997) 520 U.S. 397, 404 [117

S.Ct. 1382, 137 L.Ed.2d 626].)

• “The custom or policy must be a ‘deliberate choice to follow a course of action

. . . made from among various alternatives by the official or officials

responsible for establishing final policy with respect to the subject matter in

question.’ “ (Castro v. Cnty. of L.A. (9th Cir. 2016) 833 F.3d 1060, 1075.)

• “While a rule or regulation promulgated, adopted, or ratified by a local

governmental entity’s legislative body unquestionably satisfies Monell’s policy

requirement, a ‘policy’ within the meaning of § 1983 is not limited to official

legislative action. Indeed, a decision properly made by a local governmental

entity’s authorized decisionmaker—i.e., an official who ‘possesses final

authority to establish [local government] policy with respect to the [challenged]

action’—may constitute official policy. ‘Authority to make municipal policy

may be granted directly by legislative enactment or may be delegated by an

official who possesses such authority, and of course whether an official had final

policymaking authority is a question of state law.’ ” (Thompson v. City of Los

Angeles (9th Cir. 1989) 885 F.2d 1439, 1443, internal citations and footnote

omitted.)

• “[A] plaintiff can show a custom or practice of violating a written policy;

otherwise an entity, no matter how flagrant its actual routine practices, always

could avoid liability by pointing to a pristine set of policies.” (Castro, supra,

833 F.3d at p. 1075 fn. 10.)

• “As with other questions of state law relevant to the application of federal law,

the identification of those officials whose decisions represent the official policy

of the local governmental unit is itself a legal question to be resolved by the

trial judge before the case is submitted to the jury.” (Jett v. Dallas Independent

School Dist. (1989) 491 U.S. 701, 737 [109 S.Ct. 2702, 105 L.Ed.2d 598].)

• “[I]t is settled that whether an official is a policymaker for a county is

dependent on an analysis of state law, not fact.” (Pitts v. County of Kern (1998)

17 Cal.4th 340, 352 [70 Cal.Rptr.2d 823, 949 P.2d 920], internal citations

omitted.)

• “Once those officials who have the power to make official policy on a particular

issue have been identified, it is for the jury to determine whether their decisions

have caused the deprivation of rights at issue by policies which affirmatively

command that it occur, or by acquiescence in a longstanding practice or custom

which constitutes the ‘standard operating procedure’ of the local governmental

entity.” (Jett, supra, 491 U.S. at p. 737, internal citations omitted.)

• “A “policy” is ‘ “a deliberate choice to follow a course of action . . . made

from among various alternatives by the official or officials responsible for

establishing final policy with respect to the subject matter in question.” ’ Gibson

v. County of Washoe [(9th Cir. 2002) 290 F.3d 1175, 1186] discussed two types

of policies: those that result in the municipality itself violating someone’s

constitutional rights or instructing its employees to do so, and those that result,
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through omission, in municipal responsibility ‘for a constitutional violation

committed by one of its employees, even though the municipality’s policies

were facially constitutional, the municipality did not direct the employee to take

the unconstitutional action, and the municipality did not have the state of mind

required to prove the underlying violation.’ We have referred to these two types

of policies as policies of action and inaction.” (Tsao v. Desert Palace, Inc. (9th

Cir. 2012) 698 F.3d 1128, 1143, internal citations omitted.)

• “A policy of inaction or omission may be based on failure to implement

procedural safeguards to prevent constitutional violations. To establish that there

is a policy based on a failure to preserve constitutional rights, a plaintiff must

show, in addition to a constitutional violation, ‘that this policy “amounts to

deliberate indifference” to the plaintiff’s constitutional right[,]’ and that the

policy caused the violation, ‘in the sense that the [municipality] could have

prevented the violation with an appropriate policy.’ ” (Tsao, supra, 698 F.3d at

p. 1143, internal citations omitted.)

• “To show deliberate indifference, [plaintiff] must demonstrate ‘that [defendant]

was on actual or constructive notice that its omission would likely result in a

constitutional violation.’ ” (Tsao, supra, 698 F.3d at p. 1145.)

• “Discussing liability of a municipality under the federal Civil Rights Act based

on ‘custom,’ the California Court of Appeal for the Fifth Appellate District

recently noted, ‘If the plaintiff seeks to show he was injured by governmental

“custom,” he must show that the governmental entity’s “custom” was “made by

its lawmakers or by those whose edicts or acts may fairly be said to represent

official policy.” ’ ” (Bach v. County of Butte (1983) 147 Cal.App.3d 554, 569,

fn. 11 [195 Cal.Rptr. 268], internal citations omitted.)

• “The federal courts have recognized that local elected officials and appointed

department heads can make official policy or create official custom sufficient to

impose liability under section 1983 on their governmental employers.” (Bach,

supra, 147 Cal.App.3d at p. 570, internal citations omitted.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 816,
819 et seq.

11 California Forms of Pleading and Practice, Ch. 113, Civil Rights: The Post-Civil
War Civil Rights Statutes, § 113.14 (Matthew Bender)

1 Matthew Bender Practice Guide: Federal Pretrial Civil Procedure in California,
Ch. 8, Answers and Responsive Motions Under Rule 12, 8.40
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3003. Local Government Liability—Failure to Train—Essential

Factual Elements (42 U.S.C. § 1983)

[Name of plaintiff] claims that [he/she] was deprived of [his/her] civil

rights as a result of [name of local governmental entity]’s failure to train
its [officers/employees]. To establish this claim, [name of plaintiff] must

prove all of the following:

1. That [name of local governmental entity]’s training program was

not adequate to train its [officers/employees];

2. That [name of local governmental entity] knew because of a

pattern of similar violations[, or it should have been obvious to

it,] that the inadequate training program was likely to result in a

deprivation of the right [specify right violated];

3. That [name of offıcer or employee] violated [name of plaintiff]’s

right [specify right]; and

4. That the failure to provide adequate training was the cause of

the deprivation of [name of plaintiff]’s right [specify right].

New September 2003; Revised December 2010, December 2011; Renumbered from

CACI No. 3009 December 2012

Directions for Use

Give this instruction if the plaintiff seeks to hold a local governmental entity liable

for a civil rights violation based on the entity’s failure to adequately train its

officers or employees. First give CACI No. 3000, Violation of Federal Civil

Rights—In General—Essential Factual Elements, and the instructions on the

particular constitutional violation alleged.

The inadequate training must amount to a deliberate indifference to constitutional

rights. (Clouthier v. County of Contra Costa (9th Cir. 2010) 591 F.3d 1232, 1249,

overruled en banc on other grounds in Castro v. Cnty. of L.A. (9th Cir. 2016) 833

F.3d 1060, 1070.) Element 2 expresses this deliberate-indifference standard.

Deliberate indifference requires proof of a pattern of violations in all but a few

very rare situations in which the unconstitutional consequences of failing to train

are patently obvious. (See Connick v. Thompson (2011) 563 U.S. 51, 63 [131 S.Ct.

1350, 179 L.Ed.2d 417].) Delete the bracketed language in element 2 unless the

facts present the possibility of liability based on patently obvious violations.

For other theories of liability against a local governmental entity, see CACI No.

3001, Local Government Liability—Policy or Custom—Essential Factual Elements,

and CACI No. 3004, Local Government Liability—Act or Ratification by Offıcial

With Final Policymaking Authority—Essential Factual Elements.
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Sources and Authority

• Civil Action for Deprivation of Rights. Title 42 United States Code section

1983.

• “We hold today that the inadequacy of police training may serve as the basis

for § 1983 liability only where the failure to train amounts to deliberate

indifference to the rights of persons with whom the police come into contact.

This rule is most consistent with our admonition in Monell and Polk County v.

Dodson, that a municipality can be liable under § 1983 only where its policies

are the ‘moving force [behind] the constitutional violation.’ Only where a

municipality’s failure to train its employees in a relevant respect evidences a

‘deliberate indifference’ to the rights of its inhabitants can such a shortcoming

be properly thought of as a city ‘policy or custom’ that is actionable under

§ 1983.” (City of Canton v. Harris (1989) 489 U.S. 378, 388–389 [109 S.Ct.

1197, 103 L.Ed.2d 412], internal citations and footnote omitted.)

• “In Canton, the Court left open the possibility that, ‘in a narrow range of

circumstances,’ a pattern of similar violations might not be necessary to show

deliberate indifference. The Court posed the hypothetical example of a city that

arms its police force with firearms and deploys the armed officers into the

public to capture fleeing felons without training the officers in the constitutional

limitation on the use of deadly force. Given the known frequency with which

police attempt to arrest fleeing felons and the ‘predictability that an officer

lacking specific tools to handle that situation will violate citizens’ rights,’ the

Court theorized that a city’s decision not to train the officers about

constitutional limits on the use of deadly force could reflect the city’s deliberate

indifference to the ‘highly predictable consequence,’ namely, violations of

constitutional rights. The Court sought not to foreclose the possibility, however

rare, that the unconstitutional consequences of failing to train could be so

patently obvious that a city could be liable under § 1983 without proof of a pre-

existing pattern of violations.” (Connick, supra, 131 S.Ct. at p. 1361], internal

citations omitted.)

• “To impose liability on a local government for failure to adequately train its

employees, the government’s omission must amount to ‘deliberate indifference’

to a constitutional right. This standard is met when ‘the need for more or

different training is so obvious, and the inadequacy so likely to result in the

violation of constitutional rights, that the policymakers of the city can

reasonably be said to have been deliberately indifferent to the need.’ For

example, if police activities in arresting fleeing felons ‘so often violate

constitutional rights that the need for further training must have been plainly

obvious to the city policymakers,’ then the city’s failure to train may constitute

‘deliberate indifference.’ ” (Clouthier, supra, 591 F.3d at p. 1249, internal

citations omitted.)

• “It would be hard to describe the Canton understanding of deliberate

indifference, permitting liability to be premised on obviousness or constructive

notice, as anything but objective.” (Farmer v. Brennan (1994) 511 U.S. 825,

CACI No. 3003
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841 [114 S.Ct. 1970, 128 L.Ed.2d 811].)

• “The ninth cause of action was for ‘Failure to Train.’ The elements of such

cause of action are well established, and include that the City ‘knew because of

a pattern of similar violations that the inadequate training was likely to result in

a deprivation’ of some right of plaintiffs. Put otherwise, the inadequate training

must amount to a deliberate indifference to constitutional rights. Such deliberate

indifference requires proof of a pattern of violations (except in those few very

rare situations in which the unconstitutional consequences of failing to train are

patently obvious).” (Squires v. City of Eureka (2014) 231 Cal.App.4th 577, 597

[180 Cal.Rptr.3d 10], footnote and internal citations omitted.)

• “ ‘The issue in a case like this one . . . is whether that training program is

adequate; and if it is not, the question becomes whether such inadequate

training can justifiably be said to represent “city policy.” ’ Furthermore, the

inadequacy in the city’s training program must be closely related to the

‘ultimate injury,’ such that the injury would have been avoided had the

employee been trained under a program that was not deficient in the identified

respect.” (Irwin v. City of Hemet (1994) 22 Cal.App.4th 507, 526 [27

Cal.Rptr.2d 433], internal citations omitted.)

• “Where the proper response . . . is obvious to all without training or

supervision, then the failure to train or supervise is generally not ‘so likely’ to

produce a wrong decision as to support an inference of deliberate indifference

by city policymakers to the need to train or supervise.” (Flores v. County of

L.A. (9th Cir. 2014) 758 F.3d 1154, 1160 [no need to train officers not to

sexually assault persons with whom they come in contact].)

• “At most, Monell liability adds an additional defendant, a municipality, to the

universe of actors who will be jointly and severally liable for the award.”

(Choate v. County of Orange (2000) 86 Cal.App.4th 312, 328 [103 Cal.Rptr.2d

339].)

• “Any damages resulting from a possible Monell claim would result from the

same constitutional violation of the warrantless arrest which resulted in nominal

damages. Even if [plaintiff] were to prove the City failed to adequately train the

police officers, the result would simply be another theory of action concerning

the conduct the jury has already determined was not the proximate cause of

[plaintiff]’s injuries. [Plaintiff]’s recovery, if any, based upon a Monell claim

would be limited to nominal damages.” (George v. Long Beach (9th Cir. 1992)

973 F.2d 706, 709.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 822

17A Moore’s Federal Practice (3d ed.), Ch.123, Access to Courts: Eleventh
Amendment and State Sovereign Immunity, § 123.23 (Matthew Bender)

1 Civil Rights Actions, Ch. 2, Governmental Liability and Immunity, ¶ 2.03[3]
(Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 113, Civil Rights: The Post-Civil

CACI No. 3003
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3004. Local Government Liability—Act or Ratification by Official
With Final Policymaking Authority—Essential Factual Elements

(42 U.S.C. § 1983)

[Name of plaintiff] claims that [he/she] was deprived of [his/her] civil
rights as a result of [specify alleged unconstitutional conduct, e.g., being
denied a parade permit because of the political message of the parade].
[Name of offıcial] is the person responsible for establishing final policy
with respect to [specify subject matter, e.g., granting parade permits] for
[name of local governmental entity].

To establish that [name of local governmental entity] is responsible for
this deprivation, [name of plaintiff] must prove all of the following:

1. That [name of plaintiff]’s right [specify right violated] was
violated;

2. That [name of offıcial] was the person who [either] [actually
[made the decision/committed the acts]/ [or] later personally
ratified the [decision/acts]] that led to the deprivation of [name of
plaintiff]’s civil rights;

3. That [name of offıcial]’s [acts/decision] [was/were] a conscious
and deliberate choice to follow a course of action from among
various alternatives; and

4. That [name of offıcial] [[made the decision/committed the acts]/
[or] approved the [decision/acts]] with knowledge of [specify facts
constituting the alleged unlawful conduct].

[[Name of offıcial] “ratified” the decision if [he/she] knew the unlawful
reason for the decision and personally approved it after it had been
made.]

New December 2010; Renumbered from CACI No. 3010 December 2012

Directions for Use

Give this instruction if the plaintiff seeks to hold a local governmental entity liable

for a civil rights violation based on the acts of an official with final policymaking

authority. First give CACI No. 3000, Violation of Federal Civil Rights—In

General—Essential Factual Elements, and the instructions on the particular

constitutional violation alleged.

Liability may be based on either the official’s personal acts or policy decision that

led to the violation or the official’s subsequent ratification of the acts or decision of

another. (See Gillette v. Delmore (9th Cir. 1992) 979 F.2d 1342, 1346–1347.) If

both theories are alleged in the alternative, include “either” in element 1. Include
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the last paragraph if ratification is alleged.

For other theories of liability against a local governmental entity, see CACI No.

3001, Local Government Liability—Policy or Custom—Essential Factual Elements,

and CACI No. 3003, Local Government Liability—Failure to Train—Essential

Factual Elements.

The court determines whether a person is an official policymaker under state law.

(See Jett v. Dallas Independent School Dist. (1989) 491 U.S. 701, 737 [109 S.Ct.

2702, 105 L.Ed.2d 598].)

Sources and Authority

• “[A] local government may be held liable under § 1983 when ‘the individual

who committed the constitutional tort was an official with final policy-making

authority’ or such an official ‘ratified a subordinate’s unconstitutional decision

or action and the basis for it.’ ‘If the authorized policymakers approve a

subordinate’s decision and the basis for it, their ratification would be chargeable

to the municipality because their decision is final.’ ‘There must, however, be

evidence of a conscious, affirmative choice’ on the part of the authorized

policymaker. A local government can be held liable under § 1983 ‘only where

“a deliberate choice to follow a course of action is made from among various

alternatives by the official or officials responsible for establishing final policy

with respect to the subject matter in question.” ’ ” (Clouthier v. County of

Contra Costa (9th Cir. 2010) 591 F.3d 1232, 1250, overruled en banc on other

grounds in Castro v. Cnty. of L.A. (9th Cir. 2016) 833 F.3d 1060, 1070, internal

citations omitted.)

• “Two terms ago, . . . we undertook to define more precisely when a decision

on a single occasion may be enough to establish an unconstitutional municipal

policy. . . . First, a majority of the Court agreed that municipalities may be

held liable under § 1983 only for acts for which the municipality itself is

actually responsible, ‘that is, acts which the municipality has officially

sanctioned or ordered.’ Second, only those municipal officials who have ‘final

policymaking authority’ may by their actions subject the government to § 1983

liability. Third, whether a particular official has ‘final policymaking authority’ is

a question of state law. Fourth, the challenged action must have been taken

pursuant to a policy adopted by the official or officials responsible under state

law for making policy in that area of the city’s business.” (St. Louis v.

Praprotnik (1988) 485 U.S. 112, 123 [108 S.Ct. 915, 99 L.Ed.2d 107], internal

citations omitted.)

• “[A] municipality may be liable for an ‘isolated constitutional violation when

the person causing the violation has final policymaking authority.’ ” (Garmon v.

County of L.A. (9th Cir. 2016) 828 F.3d 837, 846, internal citation omitted.)

“As with other questions of state law relevant to the application of federal law,

the identification of those officials whose decisions represent the official policy

of the local governmental unit is itself a legal question to be resolved by the
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trial judge before the case is submitted to the jury.” (Jett, supra, 491 U.S. at p.

737, original italics.)

• “Ratification is the voluntary election by a person to adopt in some manner as

his own an act which was purportedly done on his behalf by another person, the

effect of which, as to some or all persons, is to treat the act as if originally

authorized by him.” (Rakestraw v. Rodrigues (1972) 8 Cal.3d 67, 73 [104

Cal.Rptr. 57, 500 P.2d 1401].)

• “[R]atification requires, among other things, knowledge of the alleged

constitutional violation.” (Christie v. Iopa (9th Cir. 1999) 176 F.3d 1231, 1239,

internal citations omitted.)

• “[A] policymaker’s mere refusal to overrule a subordinate’s completed act does

not constitute approval.” (Christie, supra, 176 F.3d at p. 1239.)

• “At most, Monell liability adds an additional defendant, a municipality, to the

universe of actors who will be jointly and severally liable for the award.”

(Choate v. County of Orange (2000) 86 Cal.App.4th 312, 328 [103 Cal.Rptr.2d

339].)

• “Any damages resulting from a possible Monell claim would result from the

same constitutional violation of the warrantless arrest which resulted in nominal

damages. Even if [plaintiff] were to prove the City failed to adequately train the

police officers, the result would simply be another theory of action concerning

the conduct the jury has already determined was not the proximate cause of

[plaintiff]’s injuries. [Plaintiff]’s recovery, if any, based upon a Monell claim

would be limited to nominal damages.” (George v. Long Beach (9th Cir. 1992)

973 F.2d 706, 709.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 830

17A Moore’s Federal Practice (3d ed.), Ch.123, Access to Courts: Eleventh
Amendment and State Sovereign Immunity, § 123.23 (Matthew Bender)

1 Civil Rights Actions, Ch. 2, Governmental Liability and Immunity, ¶ 2.03[2][b]
(Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 113, Civil Rights: The Post-Civil
War Civil Rights Statutes, § 113.12 (Matthew Bender)

CACI No. 3004

244

0244 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:26 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:title,  core:biblio/core:title,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83


3020. Excessive Use of Force—Unreasonable Arrest or Other

Seizure—Essential Factual Elements (42 U.S.C. § 1983)

[Name of plaintiff] claims that [name of defendant] used excessive force in
[arresting/detaining] [him/her]. To establish this claim, [name of plaintiff]
must prove all of the following:

1. That [name of defendant] used force in [arresting/detaining] [name
of plaintiff];

2. That the force used by [name of defendant] was excessive;

3. That [name of defendant] was acting or purporting to act in the
performance of [his/her] official duties;

4. That [name of plaintiff] was harmed; and

5. That [name of defendant]’s use of excessive force was a
substantial factor in causing [name of plaintiff]’s harm.

Force is not excessive if it is reasonably necessary under the
circumstances. In deciding whether force is reasonably necessary or
excessive, you should determine, based on all of the facts and
circumstances, what force a reasonable law enforcement officer on the
scene would have used under the same or similar circumstances. You
should consider the following:

(a) Whether [name of plaintiff] reasonably appeared to pose an
immediate threat to the safety of [name of defendant] or others;

(b) The seriousness of the crime at issue; [and]

(c) Whether [name of plaintiff] was actively [resisting
[arrest/detention]/ [or] attempting to avoid [arrest/detention] by
flight][./; and]

(d) [specify other factors particular to the case].

New September 2003; Revised June 2012; Renumbered from CACI No. 3001

December 2012; Revised June 2015, June 2016

Directions for Use

The “official duties” referred to in element 3 must be duties created by a state,

county, or municipal law, ordinance, or regulation. This aspect of color of law most

likely will not be an issue for the jury, so it has been omitted to shorten the

wording of element 3.

The three factors (a), (b), and (c) listed are often referred to as the “Graham

factors.” (See Graham v. Connor (1989) 490 U.S. 386, 396 [109 S.Ct. 1865, 104
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L.Ed.2d 443].) The Graham factors are not exclusive. (See Glenn v. Wash. County

(9th Cir. 2011) 661 F.3d 460, 467–468.) Additional factors may be added if

appropriate to the facts of the case.

Additional considerations and verdict form questions will be needed if there is a

question of fact as to whether the defendant law enforcement officer had time for

reflective decision-making before applying force. If the officers’ conduct required a

reaction to fast-paced circumstances presenting competing public safety obligations,

the plaintiff must prove intent to harm. (See Green v. County of Riverside (2015)

238 Cal.App.4th 1363, 1372 [190 Cal.Rptr.3d 693].)

No case has yet determined, and therefore it is unclear, whether the defense has

either the burden of proof or the burden of producing evidence on reaction to fast-

paced circumstances. (See Evid. Code, §§ 500 [party has burden of proof as to each

fact the existence or nonexistence of which is essential to the claim for relief or

defense asserted], 550 [burden of producing evidence as to particular fact is on

party against whom a finding on the fact would be required in absence of further

evidence].)

For an instruction for use in a negligence claim under California common law

based on the same event and facts, see CACI No. 440, Unreasonable Force by Law

Enforcement Offıcer in Arrest or Other Seizure—Essential Factual Elements. For an

instruction for use alleging excessive force as a battery, see CACI No. 1305,

Battery by Police Offıcer.

Sources and Authority

• “In addressing an excessive force claim brought under § 1983, analysis begins

by identifying the specific constitutional right allegedly infringed by the

challenged application of force. In most instances, that will be either the Fourth

Amendment’s prohibition against unreasonable seizures of the person, or the

Eighth Amendment’s ban on cruel and unusual punishments, which are the two

primary sources of constitutional protection against physically abusive

governmental conduct.” (Graham, supra, 490 U.S. at p. 395, internal citations

and footnote omitted.)

• “Where, as here, the excessive force claim arises in the context of an arrest or

investigatory stop of a free citizen, it is most properly characterized as one

invoking the protections of the Fourth Amendment, which guarantees citizens

the right ‘to be secure in their persons . . . against unreasonable . . . seizures’

of the person.” (Graham, supra, 490 U.S. at p. 394.)

• “[A]ll claims that law enforcement officers have used excessive force-deadly or

not-in the course of an arrest, investigatory stop, or other ‘seizure’ of a free

citizen should be analyzed under the Fourth Amendment and its

‘reasonableness’ standard, rather than under a ‘substantive due process’

approach.” (Graham, supra, 490 U.S. at p. 395.)

• “The ‘reasonableness’ of a particular use of force must be judged from the

perspective of a reasonable officer on the scene, rather than with the 20/20

vision of hindsight.” (Graham, supra, 490 U.S. at p. 396.)
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• “Because ‘[t]he test of reasonableness under the Fourth Amendment is not

capable of precise definition or mechanical application,’ . . . its proper

application requires careful attention to the facts and circumstances of each

particular case, including the severity of the crime at issue, whether the suspect

poses an immediate threat to the safety of the officers or others, and whether he

is actively resisting arrest or attempting to evade arrest by flight.” (Graham,

supra, 490 U.S. at p. 396, internal citation omitted.)

• “The most important of these [factors from Graham, above] is whether the

suspect posed an immediate threat to the officers or others, as measured

objectively under the circumstances.” (Mendoza v. City of West Covina (2012)

206 Cal.App.4th 702, 712 [141 Cal.Rptr.3d 553].)

• “[The Graham] factors, however, are not exclusive. We ‘examine the totality of

the circumstances and consider “whatever specific factors may be appropriate in

a particular case, whether or not listed in Graham.” ’ Other relevant factors

include the availability of less intrusive alternatives to the force employed,

whether proper warnings were given and whether it should have been apparent

to officers that the person they used force against was emotionally disturbed.”

(Glenn, supra, 661 F.3d at p. 467, internal citations omitted.)

• “Courts ‘also consider, under the totality of the circumstances, the quantum of

force used to arrest the plaintiff, the availability of alternative methods of

capturing or detaining the suspect, and the plaintiff’s mental and emotional

state.’ ” (Brooks v. Clark Cnty. (9th Cir. 2016) 828 F.3d 910, 920.)

• “Because the reasonableness standard ‘nearly always requires a jury to sift

through disputed factual contentions, and to draw inferences therefrom, we have

held on many occasions that summary judgment or judgment as a matter of law

in excessive force cases should be granted sparingly.’ ” (Torres v. City of

Madera (9th Cir. 2011) 648 F.3d 1119, 1125.)

• “Justice Stevens incorrectly declares [the ‘objective reasonableness’ standard

under Graham] to be ‘a question of fact best reserved for a jury,’ and complains

we are ‘usurp[ing] the jury’s factfinding function.’. At the summary judgment

stage, however, once we have determined the relevant set of facts and drawn all

inferences in favor of the nonmoving party to the extent supportable by the

record, the reasonableness of [defendant]’s actions—or, in Justice Stevens’

parlance, ‘[w]hether [respondent’s] actions have risen to a level warranting

deadly force,’ is a pure question of law.” (Scott v. Harris (2007) 550 U.S. 372,

381, fn. 8 [127 S. Ct. 1769; 167 L. Ed. 2d 686], original italics, internal

citations omitted.)

• “In the absence of material factual disputes, the objective reasonableness of a

police officer’s conduct is ‘a pure question of law.’ ‘Where the objective

reasonableness of an officer’s conduct turns on disputed issues of material fact,’

however, ‘it is “a question of fact best resolved by a jury.” ’ ” (Lowry v. City of

San Diego (2016) (9th Cir. 2016) 818 F.3d 840, 846.)

• “A reasonable jury could find that any belief on the officers’ part that they faced
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an immediate threat when they released [dog] was unjustified. Thus, viewing

the evidence in the light most favorable to [plaintiff], the City has failed to

show that there are no questions of fact precluding summary judgment in its

favor. [¶ ][¶ ] The district court found otherwise, reasoning that the ‘officers

reasonably and objectively feared for their own safety and any possible

hostage’s safety,’ because they were searching for a ‘burglary suspect . . . at

night,’ because they ‘did not know whether the suspect was armed,’ and

because the door . . . was “ ‘ajar, but no lights were on inside.’ [¶ ] A

reasonable jury could easily disagree with this portrayal. The district court’s

reasoning assumes that any person inside an office building where a security

alarm has been tripped at night necessarily poses an immediate threat to their

safety or that of others. We find this assumption unwarranted. These facts,

standing alone, do not provide an ‘articulable basis for believing that” the

occupant is ‘armed or that [she or] he posed an immediate threat to anyone’s

safety.’ ” (Lowry, supra, 818 F.3d at pp. 849–851, footnotes omitted.)

• “To be sure, the reasonableness inquiry in the context of excessive force

balances ‘intrusion[s] on the individual’s Fourth Amendment interests’ against

the government’s interests. But in weighing the evidence in favor of the

officers, rather than the [plaintiffs], the district court unfairly tipped the

reasonableness inquiry in the officers’ favor.” (Sandoval v. Las Vegas Metro.

Police Dep’t (9th Cir. 2014) 756 F.3d 1154, 1167, internal citation omitted.)

• “The Fourth Amendment’s ‘reasonableness’ standard is not the same as the

standard of ‘reasonable care’ under tort law, and negligent acts do not incur

constitutional liability.” (Hayes, supra, 57 Cal.4th at p. 639.)

• “[S]tate negligence law, which considers the totality of the circumstances

surrounding any use of deadly force, is broader than federal Fourth Amendment

law, which tends to focus more narrowly on the moment when deadly force is

used.” (Hayes, supra, 57 Cal.4th at p. 639, internal citations omitted.)

• “We are cognizant of the Supreme Court’s command to evaluate an officer’s

actions ‘from the perspective of a reasonable officer on the scene, rather than

with the 20/20 vision of hindsight.’ We also recognize the reality that ‘police

officers are often forced to make split-second judgments—in circumstances that

are tense, uncertain, and rapidly evolving—about the amount of force that is

necessary in a particular situation.’ This does not mean, however, that a Fourth

Amendment violation will be found only in those rare instances where an

officer and his attorney are unable to find a sufficient number of compelling

adjectives to describe the victim’s conduct. Nor does it mean that we can base

our analysis on what officers actually felt or believed during an incident. Rather,

we must ask if the officers’ conduct is ‘ “objectively reasonable” in light of the

facts and circumstances confronting them’ without regard for an officer’s

subjective intentions.” (Bryan v. MacPherson (9th Cir. 2010) 630 F.3d 805, 831,

internal citations omitted.)

• “Deadly force is permissible only ‘if the suspect threatens the officer with a

weapon or there is probable cause to believe that he has committed a crime
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involving the infliction or threatened infliction of serious physical harm.’ ” (A.

K. H. v. City of Tustin (9th Cir. 2016) 837 F.3d 1005, 1011.)

• “[A]n officer may not use deadly force to apprehend a suspect where the

suspect poses no immediate threat to the officer or others. On the other hand, it

is not constitutionally unreasonable to prevent escape using deadly force

‘[w]here the officer has probable cause to believe that the suspect poses a threat

of serious physical harm, either to the officer or to others.’ ” (Wilkinson v.

Torres (9th Cir. 2010) 610 F.3d 546, 550, internal citations omitted.)

• “Resistance, or the reasonable perception of resistance, does not entitle police

officers to use any amount of force to restrain a suspect. Rather, police officers

who confront actual (or perceived) resistance are only permitted to use an

amount of force that is reasonable to overcome that resistance.” (Barnard v.

Theobald (9th Cir. 2013) 721 F.3d 1069, 1076, internal citations omitted.)

• ” In any event, the court correctly instructed the jury on the mental state

required in a Fourteenth Amendment excessive use of force case under section

1983 because this case did not involve reflective decisionmaking by the officers,

but instead their reaction to fast-paced circumstances presenting competing

public safety obligations. Given these circumstances, [plaintiff] was required to

prove that the officers acted with a purpose to cause harm to her son.” (Green v.

County of Riverside (2015) 238 Cal.App.4th 1363, 1372 [190 Cal.Rptr.3d 693].)

• “[T]he fact that the ‘suspect was armed with a deadly weapon’ does not render

the officers’ response per se reasonable under the Fourth Amendment. [¶ ] This

is not to say that the Fourth Amendment always requires officers to delay their

fire until a suspect turns his weapon on them. If the person is armed—or

reasonably suspected of being armed—a furtive movement, harrowing gesture,

or serious verbal threat might create an immediate threat.” (George v. Morris

(9th Cir. 2013) 724 F.3d 1191, 1200, original italics, internal citations omitted.)

• “ ‘[A] simple statement by an officer that he fears for his safety or the safety of

others is not enough; there must be objective factors to justify such a concern.’

Here, whether objective factors supported [defendant]’s supposed subjective fear

is not a question that can be answered as a matter of law based upon the

limited evidence in the record, especially given that on summary judgment that

evidence must be construed in the light most favorable to [plaintiff], the non-

moving party. Rather, whether [defendant]’s claim that he feared a broccoli-

based assault is credible and reasonable presents a genuine question of material

fact that must be resolved not by a court ruling on a motion for summary

judgment but by a jury in its capacity as the trier of fact.” (Young v. County of

Los Angeles (9th Cir. 2011) 655 F.3d 1156, 1163–1164.)

• “An officer’s evil intentions will not make a Fourth Amendment violation out of

an objectively reasonable use of force; nor will an officer’s good intentions

make an objectively unreasonable use of force constitutional.” (Fetters v.

County of Los Angeles (2016) 243 Cal.App.4th 825, 838 [196 Cal.Rptr.3d 848].)

• “Although Graham does not specifically identify as a relevant factor whether
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the suspect poses a threat to himself, we assume that the officers could have

used some reasonable level of force to try to prevent [decedent] from taking a

suicidal act. But we are aware of no published cases holding it reasonable to

use a significant amount of force to try to stop someone from attempting

suicide. Indeed, it would be odd to permit officers to use force capable of

causing serious injury or death in an effort to prevent the possibility that an

individual might attempt to harm only himself. We do not rule out that in some

circumstances some force might be warranted to prevent suicide, but in cases

like this one the ‘solution’ could be worse than the problem.” (Glenn, supra,

661 F.3d at p. 468.)

• “This Court has ‘refused to create two tracks of excessive force analysis, one

for the mentally ill and one for serious criminals.’ The Court has, however,

‘found that even when an emotionally disturbed individual is acting out and

inviting officers to use deadly force to subdue him, the governmental interest in

using such force is diminished by the fact that the officers are confronted . . .

with a mentally ill individual.’ A reasonable jury could conclude, based upon

the information available to [defendant officer] at the time, that there were

sufficient indications of mental illness to diminish the governmental interest in

using deadly force.” (Hughes v. Kisela (9th Cir. 2016) 841 F.3d 1081, 1086.)

• “By contrast, if the officer warned the offender that he would employ force, but

the suspect refused to comply, the government has an increased interest in the

use of force.” (Marquez v. City of Phoenix (9th Cir. 2012) 693 F.3d 1167, 1175,

internal citation omitted.)

• “[P]reshooting conduct is included in the totality of circumstances surrounding

an officer’s use of deadly force, and therefore the officer’s duty to act

reasonably when using deadly force extends to preshooting conduct. But in a

case like this one, where the preshooting conduct did not cause the plaintiff any

injury independent of the injury resulting from the shooting, the reasonableness

of the officers’ preshooting conduct should not be considered in isolation.

Rather, it should be considered in relation to the question whether the officers’

ultimate use of deadly force was reasonable.” (Hayes, supra, 57 Cal.4th at p.

632, internal citation omitted.)

• “A person is seized by the police and thus entitled to challenge the

government’s action under the Fourth Amendment when the officer by means of

physical force or show of authority terminates or restrains his freedom of

movement through means intentionally applied.” (Nelson v. City of Davis (9th

Cir. 2012) 685 F.3d 867, 875.)

• “The Supreme Court has interpreted the phrase ‘under “color” of law’ to mean

‘under “pretense” of law.’ A police officer’s actions are under pretense of law

only if they are ‘in some way “related to the performance of his official

duties.” ’ By contrast, an officer who is ‘ “pursuing his own goals and is not in

any way subject to control by [his public employer],” ’ does not act under color

of law, unless he ‘purports or pretends’ to do so. Officers who engage in

confrontations for personal reasons unrelated to law enforcement, and do not
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‘purport[] or pretend[]’ to be officers, do not act under color of law.” (Huffman

v. County of Los Angeles (9th Cir. 1998) 147 F.3d 1054, 1058, internal citations

omitted.)

• “We hold that, in order to recover damages for allegedly unconstitutional

conviction or imprisonment, or for other harm caused by actions whose

unlawfulness would render a conviction or sentence invalid, a § 1983 plaintiff

must prove that the conviction or sentence has been reversed on direct appeal,

expunged by executive order, declared invalid by a state tribunal authorized to

make such determination, or called into question by a federal court’s issuance

of a writ of habeas corpus. A claim for damages bearing that relationship to a

conviction or sentence that has not been so invalidated is not cognizable under

§ 1983. Thus, when a state prisoner seeks damages in a § 1983 suit, the district

court must consider whether a judgment in favor of the plaintiff would

necessarily imply the invalidity of his conviction or sentence; if it would, the

complaint must be dismissed unless the plaintiff can demonstrate that the

conviction or sentence has already been invalidated. But if the district court

determines that the plaintiff’s action, even if successful, will not demonstrate the

invalidity of any outstanding criminal judgment against the plaintiff, the action

should be allowed to proceed, in the absence of some other bar to the suit.”

(Heck v. Humphrey (1994) 512 U.S. 477, 486–487 [114 S.Ct. 2364, 129

L.Ed.2d 383], footnotes and internal citation omitted.)

• “Heck requires the reviewing court to answer three questions: (1) Was there an

underlying conviction or sentence relating to the section 1983 claim? (2) Would

a ‘judgment in favor of the plaintiff [in the section 1983 action] “necessarily

imply” . . . the invalidity of the prior conviction or sentence?’ (3) ‘If so, was

the prior conviction or sentence already invalidated or otherwise favorably

terminated?’ ” (Fetters, supra, 243 Cal.App.4th at p. 834.)

• “The Heck inquiry does not require a court to consider whether the section

1983 claim would establish beyond all doubt the invalidity of the criminal

outcome; rather, a court need only ‘consider whether a judgment in favor of the

plaintiff would necessarily imply the invalidity of his conviction or sentence.’ ”

(Fetters, supra, 243 Cal.App.4th at p. 841, original italics.)

• “[Plaintiff]’s section 1983 claim is barred to the extent it alleges that [the

arresting officer] lacked justification to arrest him or to respond with reasonable

force to his resistance. The use of deadly force in this situation, though,

requires a separate analysis. ‘For example, a defendant might resist a lawful

arrest, to which the arresting officers might respond with excessive force to

subdue him. The subsequent use of excessive force would not negate the

lawfulness of the initial arrest attempt, or negate the unlawfulness of the

criminal defendant’s attempt to resist it. Though occurring in one continuous

chain of events, two isolated factual contexts would exist, the first giving rise to

criminal liability on the part of the criminal defendant, and the second giving

rise to civil liability on the part of the arresting officer.’ ” (Yount v. City of
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Sacramento (2008) 43 Cal.4th 885, 899 [76 Cal.Rptr.3d 787, 183 P.3d 471],

original italics.)

• “[T]he district court effectively required the jury to presume that the arrest was

constitutionally lawful, and so not to consider facts concerning the basis for the

arrest. Doing so removed critical factual questions that were within the jury’s

province to decide. For instance, by taking from the jury the question whether

[officer]’s arrest of [plaintiff] for resisting or obstructing a police officer was

lawful, the district judge implied simultaneously that [plaintiff] was in fact

resisting or failing to obey the police officer’s lawful instructions. Presuming

such resistance could certainly have influenced the jury’s assessment of ‘the

need for force,’ as well as its consideration of the other Graham factors,

including ‘whether [the suspect] is actively resisting arrest or attempting to

evade arrest by flight. By erroneously granting judgment as a matter of law on

[plaintiff]’s unlawful arrest claim, the district court impermissibly truncated the

jury’s consideration of [plaintiff]’s excessive force claim.” (Velazquez v. City of

Long Beach (9th Cir. 2015) 793 F.3d 1010, —, original italics.)

• “[P]rivate parties ordinarily are not subject to suit under section 1983, unless,

sifting the circumstances of the particular case, the state has so significantly

involved itself in the private conduct that the private parties may fairly be

termed state actors. Among the factors considered are whether the state

subsidized or heavily regulated the conduct, or compelled or encouraged the

particular conduct, whether the private actor was performing a function which

normally is performed exclusively by the state, and whether there was a

symbiotic relationship rendering the conduct joint state action.” (Robbins v.

Hamburger Home for Girls (1995) 32 Cal.App.4th 671, 683 [38 Cal.Rptr.2d

534], internal citations omitted.)

• “Private parties act under color of state law if they willfully participate in joint

action with state officials to deprive others of constitutional rights. Private

parties involved in such a conspiracy may be liable under section 1983.”

(United Steelworkers of America v. Phelps Dodge Corp. (9th Cir.1989) 865 F.2d

1539, 1540, internal citations omitted.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 816,
819 et seq.

Chin et al., California Practice Guide: Employment Litigation, Ch.7-G, Unruh Civil
Rights Act, ¶ 7:1526 et seq. (The Rutter Group)

3 Civil Rights Actions, Ch. 10, Deprivation of Rights Under Color of State
Law—Law Enforcement and Prosecution, ¶¶ 10.00–10.03 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 113, Civil Rights: The Post-Civil
War Civil Rights Statutes, § 113.14 (Matthew Bender)
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3027. Affirmative Defense—Emergency

[Name of defendant] claims that a search warrant was not required. To
succeed on this defense, [name of defendant] must prove that a peace
officer, under the circumstances, would have reasonably believed that
violence was imminent and that there was an immediate need to protect
[[himself/herself]/ [or] another person] from serious harm.

New December 2013

Directions for Use

The emergency defense is similar to the exigent circumstances defense. (See CACI

No. 3026, Affırmative Defense—Exigent Circumstances.) Emergency requires

imminent violence and a need to protect from harm. In contrast, exigent

circumstances is broader, reaching such things as a need to prevent escape or the

destruction of evidence. (See Hopkins v. Bonvicino (9th Cir. 2009) 573 F.3d 752,

763.)

Sources and Authority

• “ ‘There are two general exceptions to the warrant requirement for home

searches: exigency and emergency.’ These exceptions are ‘narrow’ and their

boundaries are ‘rigorously guarded’ to prevent any expansion that would unduly

interfere with the sanctity of the home. In general, the difference between the

two exceptions is this: The ‘emergency’ exception stems from the police

officers’ ‘community caretaking function’ and allows them ‘to respond to

emergency situations’ that threaten life or limb; this exception does ‘not [derive

from] police officers’ function as criminal investigators.’ By contrast, the

‘exigency’ exception does derive from the police officers’ investigatory function;

it allows them to enter a home without a warrant if they have both probable

cause to believe that a crime has been or is being committed and a reasonable

belief that their entry is ‘necessary to prevent . . . the destruction of relevant

evidence, the escape of the suspect, or some other consequence improperly

frustrating legitimate law enforcement efforts.’ (Hopkins, supra, 573 F.3d at p.

763, original italics, internal citations omitted.)

• “We previously have recognized that officers acting in their community

caretaking capacities and responding to a perceived emergency may conduct

certain searches without a warrant or probable cause. To determine whether the

emergency exception applies to a particular warrantless search, we examine

whether: ‘(1) considering the totality of the circumstances, law enforcement had

an objectively reasonable basis for concluding that there was an immediate need

to protect others or themselves from serious harm; and (2) the search’s scope

and manner were reasonable to meet the need.’ ” (Ames v. King Cnty. (9th Cir.

2017) 846 F.3d 340, 350.)
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• “The testimony that a reasonable officer would have perceived an immediate

threat to his safety is, at a minimum, contradicted by certain portions of the

record. The facts matter, and here, there are triable issues of fact as to whether

‘violence was imminent,’ and whether [defendant]’s warrantless entry was

justified under the emergency exception.” (Sandoval v. Las Vegas Metro. Police

Dep’t (9th Cir. 2014) 756 F.3d 1154, 1165, internal citation omitted.)

• “In sum, reasonable police officers in petitioners’ position could have come to

the conclusion that the Fourth Amendment permitted them to enter the . . .

residence if there was an objectively reasonable basis for fearing that violence

was imminent.” (Ryburn v. Huff (2012) 565 U.S. 469, 477 [132 S.Ct. 987, 181

L.Ed.2d 966].)

• “[O]fficer safety may also fall under the emergency rubric.” (Sandoval, supra,

756 F.3d at p. 1163.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, §§ 816,
819 et seq.

3 Civil Rights Actions, Ch. 10, Deprivation of Rights Under Color of State
Law—Law Enforcement and Prosecution, ¶ 10.04 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 113, Civil Rights: The Post-Civil
War Civil Rights Statutes, § 113.14 (Matthew Bender)
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3040. Violation of Prisoner’s Federal Civil Rights—Eighth
Amendment—Substantial Risk of Serious Harm (42 U.S.C. § 1983)

[Name of plaintiff] claims that [name of defendant] subjected [him/her] to
prison conditions that violated [his/her] constitutional rights. To
establish this claim, [name of plaintiff] must prove all of the following:

1. That while imprisoned, [describe violation that created risk, e.g.,
[name of plaintiff] was placed in a cell block with rival gang
members];

2. That [name of defendant]’s [conduct/failure to act] created a
substantial risk of serious harm to [name of plaintiff]’s health or
safety;

3. That [name of defendant] knew that [his/her] [conduct/failure to
act] created a substantial risk of serious harm to [name of
plaintiff]’s health or safety;

4. That [name of defendant] disregarded the risk by failing to take
reasonable measures to address it;

5. That there was no reasonable justification for the
[conduct/failure to act];

6. That [name of defendant] was performing [his/her] official duties
when [he/she] [acted/purported to act/failed to act];

7. That [name of plaintiff] was harmed; and

8. That [name of defendant]’s [conduct/failure to act] was a
substantial factor in causing [name of plaintiff]’s harm.

Whether the risk was obvious is a factor that you may consider in
determining whether [name of defendant] knew of the risk.

New September 2003; Revised December 2010, June 2011; Renumbered from CACI

No. 3011 December 2012; Revised December 2014, June 2015, May 2017

Directions for Use

Give this instruction in a case involving conduct that allegedly created a substantial

risk of serious harm to an inmate. (See Farmer v. Brennan (1994) 511 U.S. 825

[114 S.Ct. 1970, 128 L.Ed.2d 811].) For an instruction on deprivation of medical

care, see CACI No. 3041, Violation of Prisoner’s Federal Civil Rights—Eighth

Amendment—Medical Care. For an instruction involving the deprivation of

necessities, see CACI No. 3043, Violation of Prisoner’s Federal Civil Rights—Eight

Amendment—Deprivation of Necessities.

In element 1, describe the act or omission that created the risk. In elements 2 and
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3, choose “conduct” if the risk was created by affirmative action. Choose “failure

to act” if the risk was created by an omission.

In prison-conditions cases, the inmate must show that the defendant was

deliberately indifferent to his or her health or safety. (Farmer, supra, 511 U.S. at p.

834.) “Deliberate indifference” involves a two part inquiry. First, the inmate must

show that the prison officials were aware of a “substantial risk of serious harm” to

the inmate’s health or safety, but failed to act to address the danger. (See Castro v.

Cnty. of L.A. (9th Cir. 2016) 833 F.3d 1060, 1073.) Second, the inmate must show

that the prison officials had no “reasonable” justification for the conduct, in spite of

that risk. (Thomas v. Ponder (9th Cir. 2010) 611 F.3d 1144, 1150.) Elements 3, 4,

and 5 express the deliberate-indifference components.

The “official duties” referred to in element 6 must be duties created by any state,

county, or municipal law, ordinance, or regulation. This aspect of color of law most

likely will not be an issue for the jury, so it has been omitted to shorten the

wording of element 6.

Sources and Authority

• Civil Action for Deprivation of Rights. Title 42 United States Code section

1983.

• “It is undisputed that the treatment a prisoner receives in prison and the

conditions under which he is confined are subject to scrutiny under the Eighth

Amendment.” (Helling v. McKinney (1993) 509 U.S. 25, 31 [113 S.Ct. 2475,

125 L.Ed.2d 22].)

• “Our cases have held that a prison official violates the Eighth Amendment only

when two requirements are met. First, the deprivation alleged must be,

objectively, ‘sufficiently serious.’ For a claim . . . based on a failure to prevent

harm, the inmate must show that he is incarcerated under conditions posing a

substantial risk of serious harm. The second requirement follows from the

principle that ‘only the unnecessary and wanton infliction of pain implicates the

Eighth Amendment.’ To violate the Cruel and Unusual Punishments Clause, a

prison official must have a ‘sufficiently culpable state of mind.’ In prison-

conditions cases that state of mind is one of ‘deliberate indifference’ to inmate

health or safety . . . .” (Farmer, supra, 511 U.S. at p. 834, internal citations

omitted.)

• “[D]irect causation by affirmative action is not necessary: ‘a prison official may

be held liable under the Eighth Amendment if he knows that inmates face a

substantial risk of serious harm and disregards that risk by failing to take

reasonable measures to abate it.’ ” (Castro, supra, 833 F.3d at p. 1067, original

italics.)

• “Whether a prison official had the requisite knowledge of a substantial risk is a

question of fact subject to demonstration in the usual ways, including inference

from circumstantial evidence, and a factfinder may conclude that a prison

official knew of a substantial risk from the very fact that the risk was obvious.”

CACI No. 3040
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(Farmer, supra, 511 U.S. at p. 842, internal citation omitted.)

• “When instructing juries in deliberate indifference cases with such issues of

proof, courts should be careful to ensure that the requirement of subjective

culpability is not lost. It is not enough merely to find that a reasonable person

would have known, or that the defendant should have known, and juries should

be instructed accordingly.” (Farmer, supra, 511 U.S. at p. 843 fn. 8.)

• “We hold . . . that a prison official cannot be found liable under the Eighth

Amendment for denying an inmate humane conditions of confinement unless

the official knows of and disregards an excessive risk to inmate health or safety;

the official must both be aware of facts from which the inference could be

drawn that a substantial risk of serious harm exists, and he must also draw the

inference.” (Farmer, supra, 511 U.S. at p. 837.)

• “The precise role of legitimate penological interests is not entirely clear in the

context of an Eighth Amendment challenge to conditions of confinement. The

Supreme Court has written that the test of Turner v. Safley, 482 U.S. 78, 107 S.

Ct. 2254, 96 L. Ed. 2d 64 (1987), which requires only a reasonable relationship

to a legitimate penological interest to justify prison regulations, does not apply

to Eighth Amendment claims. . . . The existence of a legitimate penological

justification has, however, been used in considering whether adverse treatment

is sufficiently gratuitous to constitute punishment for Eighth Amendment

purposes.” (Grenning v. Miller-Stout (9th Cir. 2014) 739 F.3d 1235, 1240.)

• “We recognize that prison officials have a ‘better grasp’ of the policies required

to operate a correctional facility than either judges or juries. For this reason, in

. . . conditions of confinement cases, we instruct juries to defer to prison

officials’ judgments in adopting and executing policies needed to preserve

discipline and maintain security.” (Mendiola-Martinez v. Arpaio (9th Cir. 2016)

836 F.3d 1239, 1254, internal citation omitted.)

• “The Supreme Court has interpreted the phrase ‘under “color” of law’ to mean

‘under “pretense” of law.’ A police officer’s actions are under pretense of law

only if they are ‘in some way “related to the performance of his official

duties.” ’ By contrast, an officer who is ‘ “pursuing his own goals and is not in

any way subject to control by [his public employer],” ’ does not act under color

of law, unless he ‘purports or pretends’ to do so. Officers who engage in

confrontations for personal reasons unrelated to law enforcement, and do not

‘purport[] or pretend[]’ to be officers, do not act under color of law.” (Huffman

v. County of Los Angeles (9th Cir. 1998) 147 F.3d 1054, 1058, internal citations

omitted.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 826

3 Civil Rights Actions, Ch. 11, Deprivation of Rights Under Color of State
Law—Prisons, ¶¶ 11.02–11.03 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 114, Civil Rights: Prisoners’
Rights, § 114.28 (Matthew Bender)
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3041. Violation of Prisoner’s Federal Civil Rights—Eighth
Amendment—Medical Care (42 U.S.C. § 1983)

[Name of plaintiff] claims that [name of defendant] provided [him/her]
with inadequate medical care in violation of [his/her] constitutional
rights. To establish this claim, [name of plaintiff] must prove all of the
following:

1. That [name of plaintiff] had a serious medical need;

2. That [name of defendant] knew that [name of plaintiff] faced a
substantial risk of serious harm if [his/her] medical need went
untreated;

3. That [name of defendant] consciously disregarded that risk by not
taking reasonable steps to treat [name of plaintiff]’s medical need;

4. That [name of defendant] was acting or purporting to act in the
performance of [his/her] official duties;

5. That [name of plaintiff] was harmed; and

6. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

A serious medical need exists if the failure to treat a prisoner’s
condition could result in further significant injury or the unnecessary
and pointless infliction of pain.

Neither medical negligence alone, nor a difference of opinion between
medical personnel or between doctor and patient, is enough to establish
a violation of [name of plaintiff]’s constitutional rights.

[In determining whether [name of defendant] consciously disregarded a
substantial risk, you should consider the personnel, financial, and other
resources available to [him/her] or those that [he/she] could reasonably
have obtained. [Name of defendant] is not responsible for services that
[he/she] could not provide or cause to be provided because the necessary
personnel, financial, and other resources were not available or could not
be reasonably obtained.]

New September 2003; Revised December 2010; Renumbered from CACI No. 3012

December 2012; Revised June 2014, December 2014, June 2015

Directions for Use

Give this instruction in a case involving the deprivation of medical care to a

prisoner. For an instruction on the creation of a substantial risk of serious harm, see

CACI No. 3040, Violation of Prisoner’s Federal Civil Rights—Eighth
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Amendment—Substantial Risk of Serious Harm. For an instruction involving the

deprivation of necessities, see CACI No. 3043, Violation of Prisoner’s Federal

Civil Rights—Eight Amendment—Deprivation of Necessities.

In prison-conditions cases, the inmate must show that the defendant was

deliberately indifferent to his or her health or safety. In a medical-needs case,

deliberate indifference requires that the prison officials have known of and

disregarded an excessive risk to the inmate’s health or safety. Negligence is not

enough. (Farmer v. Brennan (1994) 511 U.S. 825, 834–837 [114 S.Ct. 1970, 128

L.Ed.2d 811].) Elements 2 and 3 express deliberate indifference.

The “official duties” referred to in element 3 must be duties created by a state,

county, or municipal law, ordinance, or regulation. This aspect of color of law most

likely will not be an issue for the jury, so it has been omitted to shorten the

wording of element 3.

The Ninth Circuit has held that in considering whether an individual prison medical

provider was deliberately indifferent, the jury should be instructed to consider the

economic resources made available to the prison health care system. (See Peralta v.

Dillard (9th Cir. 2014) 744 F.3d 1076, 1084 [en banc].) Although this holding is

not binding on California courts, the last optional paragraph may be given if the

defendant has presented evidence of lack of economic resources and the court

decides that this defense should be presented to the jury.

Sources and Authority

• Deprivation of Civil Rights: Title 42 United States Code section 1983.

• “[D]eliberate indifference to serious medical needs of prisoners constitutes the

‘unnecessary and wanton infliction of pain,’ proscribed by the Eighth

Amendment. This is true whether the indifference is manifested by prison

doctors in their response to the prisoner’s needs or by prison guards in

intentionally denying or delaying access to medical care or intentionally

interfering with the treatment once prescribed. Regardless of how evidenced,

deliberate indifference to a prisoner’s serious illness or injury states a cause of

action under section 1983.” (Estelle v. Gamble (1976) 429 U.S. 97, 104–105

[97 S.Ct. 285, 50 L.Ed.2d 251], internal citation and footnotes omitted.)

• “Our cases have held that a prison official violates the Eighth Amendment only

when two requirements are met. First, the deprivation alleged must be,

objectively, ‘sufficiently serious.’ For a claim . . . based on a failure to prevent

harm, the inmate must show that he is incarcerated under conditions posing a

substantial risk of serious harm. The second requirement follows from the

principle that ‘only the unnecessary and wanton infliction of pain implicates the

Eighth Amendment.’ To violate the Cruel and Unusual Punishments Clause, a

prison official must have a ‘sufficiently culpable state of mind.’ In prison-

conditions cases that state of mind is one of ‘deliberate indifference’ to inmate

health or safety . . . .” (Farmer, supra, 511 U.S. at p. 834, internal citations

omitted.)

• “ ‘To set forth a constitutional claim under the Eighth Amendment predicated
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upon the failure to provide medical treatment, first the plaintiff must show a

serious medical need by demonstrating that failure to treat a prisoner’s

condition could result in further significant injury or the unnecessary and

wanton infliction of pain. Second, a plaintiff must show the defendant’s

response to the need was deliberately indifferent.’ The ‘deliberate indifference’

prong requires ‘(a) a purposeful act or failure to respond to a prisoner’s pain or

possible medical need, and (b) harm caused by the indifference.’ ‘Indifference

may appear when prison officials deny, delay or intentionally interfere with

medical treatment, or it may be shown in the way in which prison [officials]

provide medical care.’ ‘[T]he indifference to [a prisoner’s] medical needs must

be substantial. Mere “indifference,” “negligence,” or “medical malpractice” will

not support this [claim].’ Even gross negligence is insufficient to establish

deliberate indifference to serious medical needs.” (Lemire v. Cal. Dep’t of Corr.

& Rehab. (9th Cir. 2013) 726 F.3d 1062, 1081–1082, internal citations omitted.)

• “Indications that a plaintiff has a serious medical need include ‘[t]he existence

of an injury that a reasonable doctor or patient would find important and worthy

of comment or treatment; the presence of a medical condition that significantly

affects an individual’s daily activities; or the existence of chronic and

substantial pain.’ ” (Colwell v. Bannister (9th Cir. 2014) 763 F.3d 1060, 1066.)

• “We hold . . . that a prison official cannot be found liable under the Eighth

Amendment for denying an inmate humane conditions of confinement unless

the official knows of and disregards an excessive risk to inmate health or safety;

the official must both be aware of facts from which the inference could be

drawn that a substantial risk of serious harm exists, and he must also draw the

inference.” (Farmer, supra, 511 U.S. at p. 837.)

• “The subjective standard of deliberate indifference requires ‘more than ordinary

lack of due care for the prisoner’s interests or safety.’ The state of mind for

deliberate indifference is subjective recklessness. But the standard is ‘less

stringent in cases involving a prisoner’s medical needs . . . because “the State’s

responsibility to provide inmates with medical care ordinarily does not conflict

with competing administrative concerns.” ’ ” (Snow v. McDaniel (9th Cir. 2012)

681 F.3d 978, 985, internal citations omitted.)

• “[D]eliberate indifference ‘may appear when prison officials deny, delay or

intentionally interfere with medical treatment, or it may be shown by the way in

which prison physicians provide medical care.’. . . . ‘[A] prisoner need not

show his harm was substantial.’ “ (Wilhelm v. Rotman (9th Cir. 2012) 680 F.3d

1113, 1122, internal citation omitted.)

• “[A]llegations that a prison official has ignored the instructions of a prisoner’s

treating physician are sufficient to state a claim for deliberate indifference.”

(Wakefield v. Thompson (9th Cir. 1999) 177 F.3d 1160, 1165.)

• “[A] complaint that a physician has been negligent in diagnosing or treating a

medical condition does not state a valid claim of medical mistreatment under

the Eighth Amendment. Medical malpractice does not become a constitutional
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violation merely because the victim is a prisoner.” (Estelle, supra, 429 U.S. at

p. 106.)

• “ ‘A difference of opinion between a physician and the prisoner—or between

medical professionals—concerning what medical care is appropriate does not

amount to deliberate indifference.’ Rather, ‘[t]o show deliberate indifference, the

plaintiff “must show that the course of treatment the doctors chose was

medically unacceptable under the circumstances” and that the defendants “chose

this course in conscious disregard of an excessive risk to plaintiff’s health.” ’ ”

(Colwell, supra, 763 F.3d at p. 1068.)

• “It has been recognized . . . that inadequate medical treatment may, in some

instances, constitute a violation of 42 United States Code section 1983. In Sturts

v. City of Philadelphia, for example, the plaintiff alleged that defendants acted

‘carelessly, recklessly and negligently’ when they failed to remove sutures from

his eye, neck and face. The court concluded that although plaintiff was alleging

inadequate medical treatment, he had stated a cause of action under section

1983: ‘. . . where a prisoner has received some medical attention and the

dispute is over the adequacy of the treatment, federal courts are generally

reluctant to second guess medical judgments. In some cases, however, the

medical attention rendered may be so woefully inadequate as to amount to no

treatment at all, thereby rising to the level of a § 1983 claim. . . .’” (Ochoa v.

Superior Court (1985) 39 Cal.3d 159, 176–177 [216 Cal.Rptr. 661, 703 P.2d 1],

internal citations omitted.)

• “Because society does not expect that prisoners will have unqualified access to

health care, deliberate indifference to medical needs amounts to an Eighth

Amendment violation only if those needs are ‘serious.’ ” (Hudson v. McMillian

(1992) 503 U.S. 1, 9 [112 S.Ct. 995, 117 L.Ed.2d 156], internal citation

omitted.)

• “[T]here is a two-pronged test for evaluating a claim for deliberate indifference

to a serious medical need: First, the plaintiff must show a serious medical need

by demonstrating that failure to treat a prisoner’s condition could result in

further significant injury or the unnecessary and wanton infliction of pain.

Second, the plaintiff must show the defendant’s response to the need was

deliberately indifferent. This second prong . . . is satisfied by showing (a) a

purposeful act or failure to respond to a prisoner’s pain or possible medical

need and (b) harm caused by the indifference.” (Akhtar v. Mesa (9th Cir. 2012)

698 F.3d 1202, 1213.)

• “A prison medical official who fails to provide needed treatment because he

lacks the necessary resources can hardly be said to have intended to punish the

inmate. The challenged instruction properly advised the jury to consider the

resources [defendant] had available in determining whether he was deliberately

indifferent.” (Peralta, supra, 744 F.3d at p. 1084.)

• “We recognize that prison officials have a ‘better grasp’ of the policies required

to operate a correctional facility than either judges or juries. For this reason, in
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excessive force and conditions of confinement cases, we instruct juries to defer

to prison officials’ judgments in adopting and executing policies needed to

preserve discipline and maintain security. [¶ ] Such deference is generally absent

from serious medical needs cases, however, where deliberate indifference ‘can

typically be established or disproved without the necessity of balancing

competing institutional concerns for the safety of prison staff or other

inmates.’ ” (Mendiola-Martinez v. Arpaio (9th Cir. 2016) 836 F.3d 1239, 1254,

internal citations omitted.)

• “[T]rial judges in prison medical care cases should not instruct jurors to defer to

the adoption and implementation of security-based prison policies, unless a

party’s presentation of the case draws a plausible connection between a

security-based policy or practice and the challenged medical care decision.”

(Chess v. Dovey (9th Cir. 2015) 790 F.3d 961, 962.)

• “We now turn to the second prong of the inquiry, whether the defendants were

deliberately indifferent. This is not a case in which there is a difference of

medical opinion about which treatment is best for a particular patient. Nor is

this a case of ordinary medical mistake or negligence. Rather, the evidence is

undisputed that [plaintiff] was denied treatment for his monocular blindness

solely because of an administrative policy, even in the face of medical

recommendations to the contrary. A reasonable jury could find that [plaintiff]

was denied surgery, not because it wasn’t medically indicated, not because his

condition was misdiagnosed, not because the surgery wouldn’t have helped him,

but because the policy of the [defendant] is to require an inmate to endure

reversible blindness in one eye if he can still see out of the other. This is the

very definition of deliberate indifference.” (Colwell, supra, 763 F.3d at p. 1068.)

• “A ‘serious’ medical need exists if the failure to treat a prisoner’s condition

could result in further significant injury or the ‘unnecessary and wanton

infliction of pain.’ The ‘routine discomfort’ that results from incarceration and

which is ‘part of the penalty that criminal offenders pay for their offenses

against society’ does not constitute a ‘serious’ medical need.” (Doty v. County of

Lassen (9th Cir. 1994) 37 F.3d 540, 546, internal citations and footnote

omitted.)

• “The Supreme Court has interpreted the phrase ‘under “color” of law’ to mean

‘under “pretense” of law.’ A police officer’s actions are under pretense of law

only if they are ‘in some way “related to the performance of his official

duties.” ’ By contrast, an officer who is “‘pursuing his own goals and is not in

any way subject to control by [his public employer],” ’ does not act under color

of law, unless he ‘purports or pretends’ to do so. Officers who engage in

confrontations for personal reasons unrelated to law enforcement, and do not

‘purport[] or pretend[]’ to be officers, do not act under color of law.” (Huffman

v. County of Los Angeles (9th Cir. 1998) 147 F.3d 1054, 1058, internal citations

omitted.)
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3 Witkin, California Criminal Law (4th ed. 2012) Punishment, § 244

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 826

Schwarzer, et al., California Practice Guide: Federal Civil Procedure Before Trial,
Ch. 2E-10, Special Jurisdictional Limitations—Eleventh Amendment As Limitation
On Actions Against States, ¶ 2:4923 (The Rutter Group)

3 Civil Rights Actions, Ch. 11, Deprivation of Rights Under Color of State Law-
Prisons, ¶ 11.09 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 114, Civil Rights: Prisoners’
Rights, § 114.15 (Matthew Bender)

19A California Points and Authorities, Ch. 196, Public Entities, § 196.183
(Matthew Bender)
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3042. Violation of Prisoner’s Federal Civil Rights—Eighth

Amendment—Excessive Force (42 U.S.C. § 1983)

[Name of plaintiff] claims that [name of defendant] used excessive force
against [him/her]. To establish this claim, [name of plaintiff] must prove
all of the following:

1. That [name of defendant] used force against [name of plaintiff];

2. That the force used was excessive;

3. That [name of defendant] was acting or purporting to act in the
performance of [his/her] official duties;

4. That [name of plaintiff] was harmed; and

5. That [name of defendant]’s use of excessive force was a
substantial factor in causing [name of plaintiff]’s harm.

5. Force is excessive if it is used maliciously and sadistically to
cause harm. In deciding whether excessive force was used, you
should consider, among other factors, the following:

(a) The need for the use of force;

(b) The relationship between the need and the amount of force
that was used;

(c) The extent of injury inflicted;

(d) The extent of the threat to the safety of staff and inmates, as
reasonably perceived by the responsible officials on the basis
of the facts known to them; [and]

(e) Any efforts made to temper the severity of a forceful
response; [and]

(f) [Insert other relevant factor.]

Force is not excessive if it is used in a good-faith effort to protect the
safety of inmates, staff, or others, or to maintain or restore discipline.

New September 2003; Revised June 2010; Renumbered from CACI No. 3010

December 2010; Renumbered from CACI No. 3013 December 2012

Directions for Use

The “official duties” referred to in element 3 must be duties created pursuant to any

state, county, or municipal law, ordinance, or regulation. This aspect of color of law

most likely will not be an issue for the jury, so it has been omitted to shorten the

wording of element 3.
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There is law suggesting that the jury should give deference to prison officials in the

adoption and execution of policies and practices that in their judgment are needed

to preserve discipline and to maintain internal security in a prison. This principle is

covered in the final sentence by the term “good faith.”

Sources and Authority

• Civil Action for Deprivation of Rights. Title 42 United States Code section

1983.

• “Section 1983 claims may be brought in either state or federal court.” (Pitts v.

County of Kern (1998) 17 Cal.4th 340, 348 [70 Cal.Rptr.2d 823, 949 P.2d

920].)

• “The Constitution ‘does not mandate comfortable prisons,’ but neither does it

permit inhumane ones, and it is now settled that ‘the treatment a prisoner

receives in prison and the conditions under which he is confined are subject to

scrutiny under the Eighth Amendment.’ In its prohibition of ‘cruel and unusual

punishments,’ the Eighth Amendment places restraints on prison officials, who

may not, for example, use excessive physical force against prisoners. The

Amendment also imposes duties on these officials, who must provide humane

conditions of confinement; prison officials must ensure that inmates receive

adequate food, clothing, shelter, and medical care, and must ‘take reasonable

measures to guarantee the safety of the inmates.’ ” (Farmer v. Brennan (1994)

511 U.S. 825, 832 [114 S.Ct. 1970, 128 L.Ed.2d 811], internal citations

omitted.)

• “[A]pplication of the deliberate indifference standard is inappropriate when

authorities use force to put down a prison disturbance. Instead, ‘the question

whether the measure taken inflicted unnecessary and wanton pain and suffering

ultimately turns on “whether force was applied in a good faith effort to maintain

or restore discipline or maliciously and sadistically for the very purpose of

causing harm.” ’ ” (Hudson v. McMillian (1992) 503 U.S. 1, 6 [112 S.Ct. 995,

117 L.Ed.2d 156], internal citations omitted.)

• “[W]e hold that whenever prison officials stand accused of using excessive

physical force in violation of the Cruel and Unusual Punishments Clause, the

core judicial inquiry is that set out in Whitley: whether force was applied in a

good-faith effort to maintain or restore discipline, or maliciously and sadistically

to cause harm.” (Hudson, supra, 503 U.S. at pp. 6–7, internal citations omitted.)

• “Whether the prison disturbance is a riot or a lesser disruption, corrections

officers must balance the need ‘to maintain or restore discipline’ through force

against the risk of injury to inmates. Both situations may require prison officials

to act quickly and decisively. Likewise, both implicate the principle that ‘prison

administrators . . . should be accorded wide-ranging deference in the adoption

and execution of policies and practices that in their judgment are needed to

preserve internal order and discipline and to maintain institutional security.’ ”

(Hudson, supra, 503 U.S. at p. 6, internal citations omitted.)

• “We recognize that prison officials have a ‘better grasp’ of the policies required
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to operate a correctional facility than either judges or juries. For this reason, in

excessive force . . . cases, we instruct juries to defer to prison officials’

judgments in adopting and executing policies needed to preserve discipline and

maintain security.” (Mendiola-Martinez v. Arpaio (9th Cir. 2016) 836 F.3d 1239,

1254, internal citations omitted.)

• “[T]his Court rejected the notion that ‘significant injury’ is a threshold

requirement for stating an excessive force claim. . . . ‘When prison officials

maliciously and sadistically use force to cause harm,’ . . . ‘contemporary

standards of decency always are violated . . . whether or not significant injury

is evident. Otherwise, the Eighth Amendment would permit any physical

punishment, no matter how diabolic or inhuman, inflicting less than some

arbitrary quantity of injury.’ ” (Wilkins v. Gaddy (2010) 559 U.S. 34, 37 [130

S.Ct. 1175, 175 L.Ed.2d 995].)

• “This is not to say that the ‘absence of serious injury’ is irrelevant to the Eighth

Amendment inquiry. ‘[T]he extent of injury suffered by an inmate is one factor

that may suggest “whether the use of force could plausibly have been thought

necessary” in a particular situation.’ The extent of injury may also provide some

indication of the amount of force applied. . . . [N]ot ‘every malevolent touch

by a prison guard gives rise to a federal cause of action.’ ‘The Eighth

Amendment’s prohibition of “cruel and unusual” punishments necessarily

excludes from constitutional recognition de minimis uses of physical force,

provided that the use of force is not of a sort repugnant to the conscience of

mankind.’ An inmate who complains of a ‘push or shove’ that causes no

discernible injury almost certainly fails to state a valid excessive force

claim. . . . [¶ ] Injury and force, however, are only imperfectly correlated, and

it is the latter that ultimately counts.” (Wilkins, supra, 559 U.S. at pp. 37–38,

original italics, internal citations omitted.)

• “ ‘[S]uch factors as the need for the application of force, the relationship

between the need and the amount of force that was used, [and] the extent of

injury inflicted,’ are relevant to that ultimate determination. From such

considerations inferences may be drawn as to whether the use of force could

plausibly have been thought necessary, or instead evinced such wantonness with

respect to the unjustified infliction of harm as is tantamount to a knowing

willingness that it occur. But equally relevant are such factors as the extent of

the threat to the safety of staff and inmates, as reasonably perceived by the

responsible officials on the basis of the facts known to them, and any efforts

made to temper the severity of a forceful response.” (Whitley v. Albers (1986)

475 U.S. 312, 321 [106 S.Ct. 1078, 89 L.Ed.2d 251], internal citations omitted.)

• “The Supreme Court has interpreted the phrase ‘under “color” of law’ to mean

‘under “pretense” of law.’ A police officer’s actions are under pretense of law

only if they are ‘in some way “related to the performance of his official

duties.” ’ By contrast, an officer who is ‘ “pursuing his own goals and is not in

any way subject to control by [his public employer],” ’ does not act under color

of law, unless he ‘purports or pretends’ to do so. Officers who engage in
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confrontations for personal reasons unrelated to law enforcement, and do not

‘purport[] or pretend[]’ to be officers, do not act under color of law.” (Huffman

v. County of Los Angeles (9th Cir. 1998) 147 F.3d 1054, 1058, internal citations

omitted.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 826

3 Civil Rights Actions, Ch. 10, Deprivation of Rights Under Color of State
Law—Law Enforcement and Prosecution, ¶ 10.01 (Matthew Bender)

3 Civil Rights Actions, Ch. 11, Deprivation of Rights Under Color of State
Law—Prisons, ¶ 11.03 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 114, Civil Rights: Prisoners’
Rights, § 114.70 (Matthew Bender)
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3051. Unlawful Removal of Child From Parental Custody Without
a Warrant—Essential Factual Elements (42 U.S.C. § 1983)

[Name of plaintiff] claims that [name of defendant] wrongfully removed
[name of plaintiff]’s child from [his/her] parental custody because [name
of defendant] did not have a warrant. To establish this claim, [name of
plaintiff] must prove all of the following:

1. That [name of defendant] removed [name of plaintiff]’s child from
[his/her] parental custody without a warrant;

2. That [name of defendant] was performing or purporting to
perform [his/her] official duties;

3. That [name of plaintiff] was harmed; and

4. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

New June 2016

Directions for Use

This instruction is a variation on CACI No. 3021, Unlawful Arrest by Peace Offıcer

Without a Warrant—Essential Factual Elements, and CACI No. 3023,

Unreasonable Search—Search Without a Warrant—Essential Factual Elements, in

which the warrantless act is the removal of a child from parental custody rather

than an arrest or search. This instruction asserts a parent’s due process right to

familial association under the Fourteenth Amendment. It may be modified to assert

or include the child’s right under the Fourth Amendment to be free of a warrantless

seizure. (See Arce v. Childrens Hospital Los Angeles (2012) 211 Cal.App.4th 1455,

1473–1474 [150 Cal.Rptr.3d 735].)

Warrantless removal is a constitutional violation unless the authorities possess

information at the time of the seizure that establishes reasonable cause to believe

that the child is in imminent danger of serious bodily injury and that the scope of

the intrusion is reasonably necessary to avert that specific injury. (Arce, supra, 211

Cal.App.4th at p. 1473.) The committee believes that the defendant bears the

burden of proving imminent danger. (See Evid. Code, § 500 [“Except as otherwise

provided by law, a party has the burden of proof as to each fact the existence or

nonexistence of which is essential to the claim for relief or defense that he is

asserting.”]; cf. Welsh v. Wisconsin (1984) 466 U.S. 740, 750 [104 S.Ct. 2091, 80

L.Ed.2d 732] [“Before agents of the government may invade the sanctity of the

home, the burden is on the government to demonstrate exigent circumstances that

overcome the presumption of unreasonableness that attaches to all warrantless

home entries.”].) CACI No. 3026, Affırmative Defense—Exigent Circumstances (to

a warrantless search), may be modified to respond to this claim.
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If the removal of the child was without a warrant and without exigent

circumstances, but later found to be justified by the court, damages are limited to

those caused by the procedural defect, not the removal. (See Watson v. City of San

Jose (9th Cir. 2015) 800 F.3d 1135, 1139.)

Sources and Authority

• “ ‘ “Parents and children have a well-elaborated constitutional right to live

together without governmental interference.’ [Citation.] ‘The Fourteenth

Amendment guarantees that parents will not be separated from their children

without due process of law except in emergencies.” This ‘right to family

association’ requires ‘[g]overnment officials . . . to obtain prior judicial

authorization before intruding on a parent’s custody of her child unless they

possess information at the time of the seizure that establishes “reasonable cause

to believe that the child is in imminent danger of serious bodily injury and that

the scope of the intrusion is reasonably necessary to avert that specific injury.”

[Citation.]’ ” (Arce, supra, 211 Cal.App.4th at p. 1473, internal citations

omitted.)

• “ ‘The Fourth Amendment also protects children from removal from their

homes [without prior judicial authorization] absent such a showing. [Citation.]

Officials, including social workers, who remove a child from its home without a

warrant must have reasonable cause to believe that the child is likely to

experience serious bodily harm in the time that would be required to obtain a

warrant.’ Because ‘the same legal standard applies in evaluating Fourth and

Fourteenth Amendment claims for the removal of children,” we may “analyze

[the claims] together.’ ” (Arce, supra, 211 Cal.App.4th at pp. 1473–1474.)

• “While the constitutional source of the parent’s and the child’s rights differ, the

tests under the Fourteenth Amendment and the Fourth Amendment for when a

child may be seized without a warrant are the same. The Constitution requires

an official separating a child from its parents to obtain a court order unless the

official has reasonable cause to believe the child is in ‘imminent danger of

serious bodily injury.’ Seizure of a child is reasonable also where the official

obtains parental consent.” (Jones v. County of L.A. (9th Cir. 2015) 802 F.3d

990, 1000, internal citations omitted.)

• “[W]hether an official had ‘reasonable cause to believe exigent circumstances

existed in a given situation . . . [is a] “question[] of fact to be determined by a

jury.” [Citation.]’ ” (Arce, supra, 211 Cal.App.4th at p. 1475.)

• “Under the Fourth Amendment, government officials are ordinarily required to

obtain prior judicial authorization before removing a child from the custody of

her parent. However, officials may seize a child without a warrant ‘if the

information they possess at the time of the seizure is such as provides

reasonable cause to believe that the child is in imminent danger of serious

bodily injury and that the scope of the intrusion is reasonably necessary to avert

that specific injury.’ ” (Kirkpatrick v. Cnty. of Washoe (9th Cir. 2016) 843 F.3d

784, 790 (en banc).)
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• “The parental right secured by the Fourteenth Amendment ‘is not reserved for

parents with full legal and physical custody.’ At the same time, however,

‘[p]arental rights do not spring full-blown from the biological connection

between parent and child.’ Judicially enforceable interests arising under the

Fourteenth Amendment ‘require relationships more enduring,’ which reflect

some assumption ‘of parental responsibility.’ It is ‘[w]hen an unwed father

demonstrates a full commitment to the responsibilities of parenthood by coming

forward to participate in the rearing of his child,’ that ‘his interest in personal

contact with his child acquires substantial protection under the due process

clause.’ Until then, a person with only potential parental rights enjoys a liberty

interest in the companionship, care, and custody of his children that is

‘unambiguously lesser in magnitude.’ ” (Kirkpatrick, supra, 843 F.3d at p. 789.)

• “[A] child is seized for purposes of the Fourth and Fourteenth Amendments

when a representative of the state takes action causing a child to be detained at

a hospital as part of a child abuse investigation, such that a reasonable person

in the same position as the child’s parent would believe that she cannot take her

child home.” (Jones, supra, 802 F.3d at p. 1001.)

• “[A] jury is needed to determine what a reasonable parent in the [plaintiffs’]

position would have believed and whether [defendant]’s conduct amounted to a

seizure.” (Jones, supra, 802 F.3d at p. 1002.)

• “In sum, although we do not dispute that Shaken Baby Syndrome is a serious,

life-threatening injury, we disagree with the County defendants’ assertion that a

child may be detained without prior judicial authorization based solely on the

fact that he or she has suffered a serious injury. Rather, the case law

demonstrates that the warrantless detention of a child is improper unless there is

“specific, articulable evidence” that the child would be placed at imminent risk

of serious harm absent an immediate interference with parental custodial

rights.” (Arce, supra, 211 Cal.App.4th at p. 1481.)

• “[I]n cases where ‘a deprivation is justified but procedures are deficient,

whatever distress a person feels may be attributable to the justified deprivation

rather than to deficiencies in procedure.’ In such cases, . . . a plaintiff must

‘convince the trier of fact that he actually suffered distress because of the denial

of procedural due process itself.’ ” (Watson, supra, 800 F.3d at p. 1139, internal

citation omitted; see Carey v. Piphus (1978) 435 U.S. 247, 263 [98 S.Ct. 1042,

55 L.Ed.2d 252].)

Secondary Sources

3 Civil Rights Actions, Ch. 12B, Deprivation of Rights Under Color of State
Law—Family Relations, ¶ 12B.03 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 113, Civil Rights: The Post-Civil
War Civil Rights Statutes, § 113.14 (Matthew Bender)

3 California Points and Authorities, Ch. 35A, Civil Rights: Equal Protection,
§ 35A.29 et seq. (Matthew Bender)
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3052. Use of Fabricated Evidence—Essential Factual Elements

(42 U.S.C. § 1983)

[Name of plaintiff] claims that [name of defendant] deliberately fabricated

evidence against [him/her], and that as a result of this evidence being
used against [him/her], [he/she] was deprived of [his/her] [specify right,

privilege, or immunity secured by the Constitution, e.g., liberty] without due
process of law. In order to establish this claim, [name of plaintiff] must

prove all of the following:

1. That [name of defendant] [specify fabricated evidence, e.g., informed

the district attorney that plaintiff’s DNA was found at the scene of

the crime];

2. That this [e.g., statement] was not true;

3. That [name of defendant] knew that the [e.g., statement] was not

true; and

4. That because of [name of defendant]’s conduct, [name of plaintiff]

was deprived of [his/her] [e.g., liberty].

To decide whether there was a deprivation of rights because of the

fabrication, you must determine what would have happened if the [e.g.,

statement] had not been used against [name of plaintiff].

[Deprivation of liberty does not require that [name of plaintiff] have

been put in jail. Nor is it necessary that [he/she] prove that [he/she] was

wrongly convicted of a crime.]

New May 2017

Directions for Use

This instruction is for use if the plaintiff claims to have been deprived of a

constitutional or legal right based on false evidence. Give also CACI No. 3000,

Violation of Federal Civil Rights—In General—Essential Factual Elements.

What would have happened had the fabricated evidence not been presented (i.e.,

causation) is a question of fact. (Kerkeles v. City of San Jose (2011) 199

Cal.App.4th 1001, 1013 [132 Cal.Rptr.3d 143].)

Give the last optional paragraph if the alleged fabrication occurred in a criminal

case. It would appear that the use of fabricated evidence for prosecution may be a

constitutional violation even if the arrest was lawful or objectively reasonable. (See

Kerkeles, supra, 199 Cal.App.4th at pp. 1010–1012, quoting favorably Ricciuti v.

New York City Transit Authority (2d Cir. 1997) 124 F.3d 123, 130.)
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Sources and Authority

• “Substantive due process protects individuals from arbitrary deprivation of their

liberty by government.” (Costanich v. Dep’t of Soc. & Health Servs. (9th Cir.

2010) 627 F.3d 1101, 1110.)

• “[T]here is a clearly established constitutional due process right not to be

subjected to criminal charges on the basis of false evidence that was

deliberately fabricated by the government.” (Devereaux v. Abbey (9th Cir. 2001)

263 F.3d 1070, 1074–1075.)

• “ ‘No arrest, no matter how lawful or objectively reasonable, gives an arresting

officer or his fellow officers license to deliberately manufacture false evidence

against an arrestee. To hold that police officers, having lawfully arrested a

suspect, are then free to fabricate false confessions at will, would make a

mockery of the notion that Americans enjoy the protection of due process of the

law and fundamental justice. Like a prosecutor’s knowing use of false evidence

to obtain a tainted conviction, a police officer’s fabrication and forwarding to

prosecutors of known false evidence works an unacceptable “corruption of the

truth-seeking function of the trial process.” [Citations.]’ ” (Ricciuti, supra, 124

F.3d at p. 130.)

• “Even if there was probable cause to arrest plaintiff, we cannot say as a matter

of law on the record before us that he would have been subjected to continued

prosecution and an unfavorable preliminary hearing without the use of the false

lab report and testimony derived from it. These are questions of fact which

defendants appear to concede are material to the issue of causation, and which

cannot be determined without weighing the evidence presented and conclusions

reached at the preliminary hearing. Defendants’ statement of undisputed facts

does not establish lack of causation as a matter of law.” (Kerkeles, supra, 199

Cal.App.4th at p. 1013.)

• “There is no authority for defendants’ argument that a due process claim cannot

be established unless the false evidence is used to convict the plaintiff. . . .

[T]he right to be free from criminal charges, not necessarily the right to be free

from conviction, is a clearly established constitutional right supporting a section

1983 claim.” (Kerkeles, supra, 199 Cal.App.4th at p. 1010.)

• “There is no sound reason to impose a narrow restriction on a plaintiff’s case by

requiring incarceration as a sine qua non of a deprivation of a liberty interest.”

(Kerkeles, supra, 199 Cal.App.4th at p. 1011.)

• “[T]here is no such thing as a minor amount of actionable perjury or of false

evidence that is somehow permissible. Why? Because government perjury and

the knowing use of false evidence are absolutely and obviously irreconcilable

with the Fourteenth Amendment’s guarantee of Due Process in our courts.

Furthermore, the social workers’ alleged transgressions were not made under

pressing circumstances requiring prompt action, or those providing ambiguous

or conflicting guidance. There are no circumstances in a dependency proceeding

that would permit government officials to bear false witness against a parent.”
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(Hardwick v. Cnty. of Orange (9th Cir. 2017) 844 F.3d 1112, 1119.)

• “[T]o the extent that [plaintiff] has raised a deliberate-fabrication-of-evidence

claim, he has not adduced or pointed to any evidence in the record that supports

it. For purposes of our analysis, we assume that, in order to support such a

claim, [plaintiff] must, at a minimum, point to evidence that supports at least

one of the following two propositions: (1) Defendants continued their

investigation of [plaintiff] despite the fact that they knew or should have known

that he was innocent; or (2) Defendants used investigative techniques that were

so coercive and abusive that they knew or should have known that those

techniques would yield false information.” (Devereaux, supra, 263 F.3d at p.

1076.)

• “The Devereaux test envisions an investigator whose unlawful motivation is

illustrated by her state of mind regarding the alleged perpetrator’s innocence, or

one who surreptitiously fabricates evidence by using coercive investigative

methods. These are circumstantial methods of proving deliberate falsification.

Here, [plaintiff] argues that the record directly reflects [defendant]’s false

statements. If, under Devereaux, an interviewer who uses coercive interviewing

techniques that are known to yield false evidence commits a constitutional

violation, then an interviewer who deliberately mischaracterizes witness

statements in her investigative report also commits a constitutional violation.

Similarly, an investigator who purposefully reports that she has interviewed

witnesses, when she has actually only attempted to make contact with them,

deliberately fabricates evidence.” (Costanich, supra, 627 F.3d at p. 1111.)

• “In light of long-standing criminal prohibitions on making deliberately false

statements under oath, no social worker could reasonably believe that she was

acting lawfully in making deliberately false statements to the juvenile court in

connection with the removal of a dependent child from a caregiver.” (Marshall

v. County of San Diego (2015) 238 Cal.App.4th 1095, 1113 [190 Cal.Rptr.3d

97], footnotes omitted.)

• “[P]retrial detention can violate the Fourth Amendment not only when it

precedes, but also when it follows, the start of legal process in a criminal case.

The Fourth Amendment prohibits government officials from detaining a person

in the absence of probable cause. That can happen when the police hold

someone without any reason before the formal onset of a criminal proceeding.

But it also can occur when legal process itself goes wrong—when, for example,

a judge’s probable-cause determination is predicated solely on a police officer’s

false statements. Then, too, a person is confined without constitutionally

adequate justification.” (Manuel v. City of Joliet (2017) — U.S. — [137 S.Ct.

911, 918, 197 L.Ed.2d 312], internal citation omitted.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 826 et
seq.

3 Civil Rights Actions, Ch. 10, Deprivation of Rights Under Color of State
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Law—Law Enforcement and Prosecution, ¶ 10.04 (Matthew Bender)

11 California Forms of Pleading and Practice, Ch. 113, Civil Rights: The Post-Civil
War Civil Rights Statutes, § 113.14 (Matthew Bender)
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3061. Discrimination in Business Dealings—Essential Factual

Elements (Civ. Code, § 51.5)

[Name of plaintiff] claims that [name of defendant] denied [him/her] full

and equal rights to conduct business because of [name of plaintiff]’s [sex/
race/color/religion/ancestry/national origin/disability/medical condition/

genetic information/marital status/sexual orientation/citizenship/primary

language/immigration status/[insert other actionable characteristic]]. To

establish this claim, [name of plaintiff] must prove all of the following:

1. That [name of defendant] [discriminated

against/boycotted/blacklisted/refused to buy from/refused to

contract with/refused to sell to/refused to trade with] [name of

plaintiff];

2. [That a substantial motivating reason for [name of defendant]’s

conduct was [its perception of] [name of plaintiff]’s

[sex/race/color/religion/ ancestry/national origin/

disability/medical condition/genetic information/marital status/

sexual orientation/citizenship/primary language/immigration

status/[insert other actionable characteristic]];]

2. [or]

2. [That a substantial motivating reason for [name of defendant]’s

conduct was [its perception of] the

[sex/race/color/religion/ancestry/national origin/disability/medical

condition/genetic information/marital status/sexual orientation/

citizenship/primary language/immigration status/[insert other

actionable characteristic]] of [name of plaintiff]’s

[partners/members/stockholders/directors/officers/managers

/superintendents/agents/employees/business associates/suppliers/

customers];]

2. [or]

2. [That a substantial motivating reason for [name of defendant]’s
conduct was [its perception of] the
[sex/race/color/religion/ancestry/national origin/disability/medical
condition/genetic information/marital status/sexual orientation/
citizenship/primary language/immigration status/[insert other
actionable characteristic]] of a person with whom [name of
plaintiff] was associated;]

3. That [name of plaintiff] was harmed; and

4. That [name of defendant]’s conduct was a substantial factor in
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causing [name of plaintiff]’s harm.

New September 2003; Revised June 2012; Renumbered from CACI No. 3021 and

Revised December 2012; Revised June 2013, December 2016

Directions for Use

Select the bracketed option from element 2 that is most appropriate to the facts of

the case.

Under the Unruh Civil Rights Act (see CACI No. 3060, Unruh Civil Rights

Act—Essential Factual Elements), the California Supreme Court has held that

intentional discrimination is required. (See Harris v. Capital Growth Investors XIV

(1991) 52 Cal.3d 1142, 1159–1162 [278 Cal.Rptr. 614, 805 P.2d 873].) While there

is no similar California case imposing an intent requirement under Civil Code

section 51.5, Civil Code section 51.5 requires that the discrimination be on account

of the protected category. (Civ. Code, § 51.5(a).) The kinds of prohibited conduct

would all seem to involve intentional acts. (See Nicole M. v. Martinez Unified Sch.

Dist. (N.D. Cal. 1997) 964 F.Supp. 1369, 1389, superseded by statute on other

grounds as stated in Sandoval v. Merced Union High Sch. (E.D. Cal. 2006) 2006

U.S. Dist. LEXIS 28446.) The intent requirement is encompassed within the

motivating-reason element (element 2).

There is an exception to the intent requirement under the Unruh Act for conduct

that violates the Americans With Disabilities Act. (See Munson v. Del Taco, Inc.

(2009) 46 Cal.4th 661, 665 [94 Cal.Rptr.3d 685, 208 P.3d 623].). Because this

exception is based on statutory construction of the Unruh Act (see Civ. Code,

§ 51(f)), the committee does not believe that it applies to section 51.5, which

contains no similar language.

Note that there are two causation elements. There must be a causal link between

the discriminatory intent and the adverse action (see element 2), and there must be

a causal link between the adverse action and the harm (see element 4).

Element 2 uses the term “substantial motivating reason” to express causation

between the protected classification and the defendant’s conduct. “Substantial

motivating reason” has been held to be the appropriate standard under the Fair

Employment and Housing Act to address the possibility of both discriminatory and

nondiscriminatory motives. (See Harris v. City of Santa Monica (2013) 56 Cal.4th

203, 232 [152 Cal.Rptr.3d 392, 294 P.3d 49]; CACI No. 2507, “Substantial

Motivating Reason” Explained.) Whether the FEHA standard applies under Civil

Code section 51.5 has not been addressed by the courts.

For an instruction on damages under Civil Code section 51.5, see CACI No. 3067,

Unruh Civil Rights Act—Damages. Note that the jury may award a successful

plaintiff up to three times actual damages but not less than $4,000. (Civ. Code,

§ 52(a).); see also Civ. Code, § 52(h) [“actual damages” means special and general

damages].)
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It is possible that elements 3 and 4 are not needed if only the statutory minimum

$4,000 award is sought. With regard to the Unruh Act (Civ. Code, § 51), which is

also governed by Civil Code section 52(a), the California Supreme Court has held

that a violation is per se injurious, and that section 52 provides for minimum

statutory damages for every violation regardless of the plaintiff’s actual damages.

(See Koire v. Metro Car Wash (1985) 40 Cal.3d 24, 33 [219 Cal.Rptr. 133, 707

P.2d 195].)

The judge may decide the issue of whether the defendant is a business

establishment as a matter of law. (Rotary Club of Duarte v. Bd. of Directors (1986)

178 Cal.App.3d 1035, 1050 [224 Cal.Rptr. 213].) Special interrogatories may be

needed if there are factual issues. This element has been omitted from the

instruction because it is unlikely to go to a jury.

Conceptually, this instruction has some overlap with CACI No. 3060, Unruh Civil

Rights Act—Essential Factual Elements. For a discussion of the basis of this

instruction, see Jackson v. Superior Court (1994) 30 Cal.App.4th 936, 941 [36

Cal.Rptr.2d 207].

Sources and Authority

• Discrimination in Business Dealings. Civil Code section 51.5.

• Protected Characteristics. Civil Code section 51(b).

• “In 1976 the Legislature added Civil Code section 51.5 to the Unruh Civil

Rights Act and amended Civil Code section 52 (which provides penalties for

those who violate the Unruh Civil Rights Act), in order to, inter alia, include

section 51.5 in its provisions.” (Pines v. Tomson (1984) 160 Cal.App.3d 370,

384 [206 Cal.Rptr. 866], footnote omitted.)

• “[I]t is clear from the cases under section 51 that the Legislature did not intend

in enacting section 51.5 to limit the broad language of section 51 to include

only selling, buying or trading. Both sections 51 and 51.5 have been liberally

applied to all types of business activities. Furthermore, section 51.5 forbids a

business to ‘discriminate against’ ‘any person’ and does not just forbid a

business to ‘boycott or blacklist, refuse to buy from, sell to, or trade with any

person.’ ” (Jackson, supra, 30 Cal.App.4th at p. 941, internal citation and

footnote omitted.)

• “Although the phrase ‘business establishment of every kind whatsoever’ has

been interpreted by the Supreme Court and the Court of Appeal in the context

of section 51, we are aware of no case which interprets that term in the context

of section 51.5. We believe, however, that the Legislature meant the identical

language in both sections to have the identical meaning.” (Pines, supra, 160

Cal.App.3d at p. 384, internal citations omitted.)

• “[T]he classifications specified in section 51.5, which are identical to those of

section 51, are likewise not exclusive and encompass other personal

characteristics identified in earlier cases.” (Roth v. Rhodes (1994) 25

Cal.App.4th 530, 538 [30 Cal.Rptr.2d 706], internal citations omitted.)
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• “[T]he analysis under Civil Code section 51.5 is the same as the analysis we

have already set forth for purposes of the [Unruh Civil Rights] Act.” (Semler v.

General Electric Capital Corp. (2011) 196 Cal.App.4th 1380, 1404 [127

Cal.Rptr.3d 794].)

• “[W]hen such discrimination occurs, a person has standing under section 51.5 if

he or she is ‘associated with’ the disabled person and has also personally

experienced the discrimination.” (Osborne v. Yasmeh (2016) 1 Cal.App.5th

1118, 1134 [205 Cal.Rptr.3d 656].)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law,
§§ 898–914

11 California Forms of Pleading and Practice, Ch. 116, Civil Rights: Discrimination
in Business Establishments, §§ 116.10–116.13 (Matthew Bender)

3 California Points and Authorities, Ch. 35, Civil Rights: Unruh Civil Rights Act,
§ 35.20 (Matthew Bender)
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3100. Financial Abuse—Essential Factual Elements (Welf. & Inst.
Code, § 15610.30)

[Name of plaintiff] claims that [[name of individual defendant]/ [and]
[name of employer defendant]] violated the Elder Abuse and Dependent
Adult Civil Protection Act by taking financial advantage of [him/her/
[name of decedent]]. To establish this claim, [name of plaintiff] must prove
that all of the following are more likely to be true than not true:

1. That [[name of individual defendant]/[name of employer
defendant]’s employee] [insert one of the following:]

1. [[took/hid/appropriated/obtained/ [or] retained] [name of plaintiff/
decedent]’s property;]

1. [or]

1. [assisted in [taking/hiding/appropriating/obtaining/ [or] retaining]
[name of plaintiff/decedent]’s property;]

2. That [name of plaintiff/decedent] was [65 years of age or older/a
dependent adult] at the time of the conduct;

3. That [[name of individual defendant]/[name of employer
defendant]’s employee] [[took/hid/appropriated/obtained/ [or]
retained]/assisted in [taking/hiding/appropriating/obtaining/ [or]
retaining]] the property [for a wrongful use/ [or] with the intent
to defraud/ [or] by undue influence];

4. That [name of plaintiff/decedent] was harmed; and

5. That [[name of individual defendant]’s/[name of employer
defendant]’s employee’ s] conduct was a substantial factor in
causing [name of plaintiff]’s harm.

[One way [name of plaintiff] can prove that [[name of individual
defendant]/[name of employer defendant]’s employee]
[took/hid/appropriated/obtained/ [or] retained] the property for a
wrongful use is by proving that [[name of individual defendant]/[name of
employer defendant]’s employee] knew or should have known that [his/
her] conduct was likely to be harmful to [name of plaintiff/decedent].

[[[Name of individual defendant]/[Name of employer defendant]’s employee]
[took/hid/appropriated/obtained/ [or] retained] the property if [name of
plaintiff/decedent] was deprived of the property by an agreement, gift,
will, [or] trust[, or] [specify other testamentary instrument] regardless of
whether the property was held by [name of plaintiff/decedent] or by [his/
her] representative.]
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New September 2003; Revised June 2005, October 2008, April 2009, June 2010,

December 2013, June 2014

Directions for Use

This instruction may be given in cases brought under the Elder Abuse and

Dependent Adult Civil Protection Act by the victim of elder financial abuse, or by

the survivors of the victim. If the victim is the plaintiff and is seeking damages for

pain and suffering, see CACI No. 3905A, Physical Pain, Mental Suffering, and

Emotional Distress (Noneconomic Damage) in the Damages series. Plaintiffs who

are suing for their decedent’s pain and suffering should also use CACI No. 3101,

Financial Abuse—Decedent’s Pain and Suffering.

If the individual responsible for the financial abuse is a defendant in the case, use

“[name of individual defendant]” throughout. If only the individual’s employer is a

defendant, use “[name of employer defendant]’s employee” throughout.

To recover compensatory damages, attorney fees, and costs against the employer

under a theory of vicarious liability, see instructions in the Vicarious Responsibility

series (CACI No. 3700 et seq.).

If “for a wrongful use” is selected in element 3, give the next-to-last optional

paragraph on appropriate facts. This is not the exclusive manner of proving

wrongful conduct under the statute. (See Welf. & Inst. Code, § 15610.30(b).)

If “by undue influence” is selected in element 3, also give CACI No. 3117,

Financial Abuse—“Undue Influence” Explained.

Include the last optional paragraph if the elder was deprived of a property right by

an agreement, donative transfer, or testamentary bequest. (See Welf. & Inst. Code,

§ 15610.30(c).)

The instructions in this series are not intended to cover every circumstance in

which a plaintiff may bring a cause of action under the Elder Abuse and Dependent

Adult Civil Protection Act.

Sources and Authority

• Abuse of Elder or Dependent Adult. Welfare and Institutions Code section

15610.07.

• “Dependent Adult” Defined. Welfare and Institutions Code section 15610.23.

• “Elder” Defined. Welfare and Institutions Code section 15610.27.

• “Financial Abuse” Defined. Welfare and Institutions Code section 15610.30.

• “The purpose of the [Elder Abuse Act] is essentially to protect a particularly

vulnerable portion of the population from gross mistreatment in the form of

abuse and custodial neglect.” (Delaney v. Baker (1999) 20 Cal.4th 23, 33 [82

Cal.Rptr.2d 610, 971 P.2d 986].)

• “The Legislature enacted the Act to protect elders by providing enhanced

remedies to encourage private, civil enforcement of laws against elder abuse

and neglect. An elder is defined as ‘any person residing in this state, 65 years of
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age or older.’ The proscribed conduct includes financial abuse. The financial

abuse provisions are, in part, premised on the Legislature’s belief that in

addition to being subject to the general rules of contract, financial agreements

entered into by elders should be subject to special scrutiny.” (Bounds v.

Superior Court (2014) 229 Cal.App.4th 468, 478 [177 Cal.Rptr.3d 320], internal

citations omitted.)

• “The probate court cited Welfare and Institutions Code section 15610.30 to

impose financial elder abuse liability as to plaintiffs’ first cause of action for

fiduciary abuse of an elder. This liability is supported by the court’s findings

that ‘[decedent] did not know the extent of [defendant’s] spending,’ and that

‘[w]hile it is not uncommon for a spouse to spend money or purchase items of

which the other is unaware, and the line between such conduct and financial

abuse is not always clear, what [defendant] did in this case went well beyond

the line of reasonable conduct and constituted financial abuse,’ and the court’s

further conclusion that much of defendant’s credit card spending and writing

herself checks from decedent’s bank account during the marriage amounted to

financial abuse.” (Lintz v. Lintz (2014) 222 Cal.App.4th 1346, 1356 [167

Cal.Rptr.3d 50].)

• “[T]he Legislature enacted the Act, including the provision prohibiting a taking

by undue influence, to protect elderly individuals with limited or declining

cognitive abilities from overreaching conduct that resulted in a deprivation of

their property rights. To require the victim of financial elder abuse to wait to

file suit until an agreement obtained through the statutorily proscribed conduct

has been performed would not further that goal.” (Bounds, supra, 229

Cal.App.4th at p. 481.)

• “When the [operable pleading] was filed, former section 15610.30, subdivision

(a)(3) referred to the definition of undue influence found in Civil Code section

1575. However, in 2013, the Legislature amended section 15610.30, subdivision

(a)(3) to refer, instead, to a broader definition of undue influence found in the

newly enacted section 15610.70.” (Bounds, supra, 229 Cal.App.4th at p. 479.)

• “[A] party may engage in elder abuse by misappropriating funds to which an

elder is entitled under a contract.” (Paslay v. State Farm General Ins. Co.

(2016) 248 Cal.App.4th 639, 656 [203 Cal.Rptr.3d 785].)

• “[U]nder subdivision (b) of section 15610.30, wrongful conduct occurs only

when the party who violates the contract actually knows that it is engaging in a

harmful breach, or reasonably should be aware of the harmful breach.” (Paslay,

supra, 248 Cal.App.4th at p. 658.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1686–1688

Balisok, Civil Litigation Series: Elder Abuse Litigation, §§ 5:1 et seq., 7.2,
22:9–22:12 (The Rutter Group)

California Elder Law Litigation (Cont.Ed.Bar 2003) §§ 6.23, 6.30–6.34
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1 California Forms of Pleading and Practice, Ch. 5, Abuse of Minors and Elders,
§ 5.33[4] (Matthew Bender)
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3400. Horizontal and Vertical Restraints (Use for Direct
Competitors)—Price Fixing—Essential Factual Elements

[Name of plaintiff] claims [name of defendant] was involved in price
fixing. Price fixing is an agreement to set, raise, lower, maintain, or
stabilize the prices or other terms of trade charged or to be charged for
a product or service, whether the prices agreed on were high or low,
reasonable or unreasonable. To establish this claim, [name of plaintiff]
must prove all of the following:

1. That [name of defendant] [and [name(s) of alleged
coparticipant(s)]] agreed to fix [or]
[set/raise/lower/maintain/stabilize] prices [or other terms of
trade] charged or to be charged for [product/service];

2. That [name of plaintiff] was harmed; and

3. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.

New September 2003

Directions for Use

This instruction is intended to apply to both actual and potential competitors. For

cases involving vertical restraints, use this instruction but see additional special

vertical restraint instructions contained in this series (CACI No. 3409, Vertical

Restraints—Termination of Reseller, and CACI No. 3410, Vertical

Restraints—Agreement Between Seller and Reseller’s Competitor).

In addition to price, price fixing includes any combination that “tampers with price

structures.” Like its federal counterpart, the Cartwright Act would seem to prohibit

combinations that fix aspects of price such as costs, discounts, credits, financing,

warranty, and delivery terms. Therefore, if this case concerns the fixing of an

aspect of price, other than price itself, this instruction and those that are related to

it should be adapted accordingly.

Sources and Authority

• Trusts Unlawful and Void. Business and Professions Code section 16726.

• “Trust” Defined. Business and Professions Code section 16720.

• Private Right of Action for Antitrust Violations. Business and Professions Code

section 16750(a).

• “ ‘ “To state a cause of action for conspiracy, the complaint must allege (1) the

formation and operation of the conspiracy, (2) the wrongful act or acts done

pursuant thereto, and (3) the damage resulting from such act or acts.” ’ Thus,

the Supreme Court applied the pleading requirements for a civil conspiracy
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action under common law to a statutory action under the Cartwright Act for

antitrust conspiracies.” (Cellular Plus, Inc. v. Superior Court (1993) 14

Cal.App.4th 1224, 1236 [18 Cal.Rptr.2d 308], quoting Chicago Title Insurance

Co. v. Great Western Financial Corp. (1968) 69 Cal.2d 305, 316 [70 Cal.Rptr.

849, 444 P.2d 481].)

• “A complaint for unlawful price fixing must allege facts demonstrating that

separate entities conspired together. Only separate entities pursuing separate

economic interests can conspire within the proscription of the antitrust laws

against price fixing combinations.” (Freeman v. San Diego Assn. of Realtors

(1999) 77 Cal.App.4th 171, 188–189 [91 Cal.Rptr.2d 534], internal citations

omitted.)

• “The Cartwright Act prohibits every trust, defined as ‘a combination of capital,

skill or acts by two or more persons’ for specified anticompetitive purposes. The

federal Sherman Act prohibits every ‘contract, combination . . . or conspiracy,

in restraint of trade.’ The similar language of the two acts reflects their common

objective to protect and promote competition. Since the Cartwright Act and the

federal Sherman Act share similar language and objectives, California courts

often look to federal precedents under the Sherman Act for guidance.” (Chavez

v. Whirlpool Corp. (2001) 93 Cal.App.4th 363, 369 [113 Cal.Rptr.2d 175],

internal citations omitted.)

• “The Cartwright Act, like the Sherman Act, prohibits ‘combinations’ for the

purpose of restraining trade. ‘[A] combination means a concert of action by

individuals or entities maintaining separate and independent interests.’ ” (Roth v.

Rhodes (1994) 25 Cal.App.4th 530, 543 [30 Cal.Rptr.2d 706], internal citations

omitted.)

• “Two forms of conspiracy may be used to establish a violation of the antitrust

laws: a horizontal restraint, consisting of a collaboration among competitors; or

a vertical restraint, based upon an agreement between business entities

occupying different levels of the marketing chain.” (G.H.I.I. v. Mts, Inc. (1983)

147 Cal.App.3d 256, 267 [195 Cal.Rptr. 211], internal citations omitted.)

• “ ‘Horizontal combinations are cartels or agreements among competitors which

restrain competition among enterprises at the same level of distribution. They

are ordinarily illegal per se. Vertical restraints are imposed by persons or firms

further up the chain of distribution of a specific product (or in rare cases,

further down the chain) than the enterprise restrained. Vertical non-price

restraints are tested under the rule of reason; that is, the plaintiff must prove

that the restraint had an anticompetitive effect in the relevant market in order to

prevail.’ ” (Exxon Corp. v. Superior Court (1997) 51 Cal.App.4th 1672,

1680–1681 [60 Cal.Rptr.2d 195], internal citations and footnote omitted.)

• “In general, a Cartwright Act price fixing complaint must allege specific facts in

addition to stating the purpose or effect of the price fixing agreement and that

the accused was a member of or acted pursuant to the price fixing agreement.”

(Cellular Plus, Inc., supra, 14 Cal.App.4th at p. 1237.)
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• “[W]hile some sort of concerted activity is necessary for an antitrust claim, it is

well settled that an explicit or formal agreement is not required. . . . [A]ll that

is required from an antitrust plaintiff is ‘ “direct or circumstantial evidence that

reasonably tends to prove that the [defendant] and others ‘had a conscious

commitment to a common scheme designed to achieve an unlawful

objective.’ ” ’ ” (In re Automobile Antitrust Cases I & II (2016) 1 Cal.App.5th

127, 152–153 [204 Cal.Rptr.3d 330].)

• “[A] conspiracy among competitors to restrict output and/or raise prices [is]

unlawful per se without regard to any of its effects . . . .” (Aguilar v. Atlantic

Richfield Co. (2001) 25 Cal.4th 826, 851 [107 Cal.Rptr.2d 841, 24 P.3d 493].)

• “ ‘Among the practices which the courts have heretofore deemed to be unlawful

in and of themselves are price fixing, division of markets, group boycotts, and

tying arrangements.’ ‘The “per se” doctrine means that a particular practice and

the setting in which it occurs is sufficient to compel the conclusion that

competition is unreasonably restrained and the practice is consequently

illegal.’ ” (Oakland-Alameda County Builders’ Exchange v. F. P. Lathrop

Construction Co. (1971) 4 Cal.3d 354, 361–362 [93 Cal.Rptr. 602, 482 P.2d

226], internal citations omitted.)

• “It has long been settled that an agreement to fix prices is unlawful per se. It is

no excuse that the prices fixed are themselves reasonable.” (Catalano Inc. v.

Target Sales, Inc. (1980) 446 U.S. 643, 647 [100 S.Ct. 1925, 64 L.Ed.2d 580].)

• “Under both California and federal law, agreements fixing or tampering with

prices are illegal per se.” (Oakland-Alameda County Builders’ Exchange, supra,

4 Cal.3d at p. 363.)

• “These rules apply whether the price-fixing scheme is horizontal or vertical; that

is, whether the price is fixed among competitors or businesses at different

economic levels.” (Mailand v. Burckle (1978) 20 Cal.3d 367, 377 [143 Cal.Rptr.

1, 572 P.2d 1142], internal citations omitted.)

• “Under the authorities . . . the agreement between plaintiffs and defendants and

between defendants and Powerine were unlawful per se. It is, therefore, not

necessary to inquire whether these arrangements had an actual anticompetitive

effect.” (Mailand, supra, 20 Cal.3d at p. 380.)

• “The alleged antitrust violation need not be the sole or controlling cause of the

injury in order to establish proximate cause, but only need be a substantial

factor in bringing about the injury.” (Saxer v. Philip Morris, Inc. (1975) 54

Cal.App.3d 7, 23 [126 Cal.Rptr. 327], internal citation omitted.)

• “The plaintiff in a Cartwright Act proceeding must show that an antitrust

violation was the proximate cause of his injuries. The frequently stated

‘standing to sue’ requirement is merely a rule that an action for violation of the

antitrust laws may be maintained only by a party within the ‘target area’ of the

antitrust violation, and not by one incidentally injured thereby. An ‘antitrust

injury’ must be proved; that is, the type of injury the antitrust laws were
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intended to prevent, and which flows from the invidious conduct which renders

defendants’ acts unlawful. Finally, a plaintiff must show an injury within the

area of the economy that is endangered by a breakdown of competitive

conditions.” (Kolling v. Dow Jones & Co. (1982) 137 Cal.App.3d 709, 723–724

[187 Cal.Rptr. 797], internal citations and footnote omitted.)

• “We acknowledge that a plaintiff . . . must often rely on inference rather than

evidence since, usually, unlawful conspiracy is conceived in secrecy and lives

its life in the shadows. But, when he does so, he must all the same rely on an

inference implying unlawful conspiracy more likely than permissible

competition, either in itself or together with other inferences or evidence.”

(Aguilar, supra, 25 Cal.4th at p. 857, internal citations omitted.)

• “The exact parameters of ‘antitrust injury’ under section 16750 have not yet

been established through either court decisions or legislation.” (Cellular Plus,

Inc., supra, 14 Cal.App.4th at p. 1234.)

• “Should an antitrust conspirator be permitted to raise as a defense that the direct

purchaser passed on some or all of the overcharge to indirect purchasers

downstream in the chain of distribution? [¶¶ ] We conclude that under the

Cartwright Act, as under federal law, generally no pass-on defense is

permitted.” (Clayworth v. Pfizer, Inc. (2010) 49 Cal.4th 758, 763 [111

Cal.Rptr.3d 666, 233 P.3d 1066].)

Secondary Sources

1 Witkin, Summary of California Law (10th ed. 2005) Contracts, §§ 591–607

6 Antitrust Laws and Trade Regulation, Ch. 105, California, § 105.02[1] (Matthew
Bender)

3 Levy et al., California Torts, Ch. 40, Fraud and Deceit and Other Business Torts,
§ 40.168[2] (Matthew Bender)

49 California Forms of Pleading and Practice, Ch. 565, Unfair Competition,
§ 565.77[2] (Matthew Bender)

1 Matthew Bender Practice Guide: California Unfair Competition and Business
Torts, Ch. 1, Elements of Unfair Competition and Business Torts Causes of Action,
1.05[4][a], Ch. 5, Antitrust, 5.04, 5.08, 5.09[1], 5.12
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3509A. Precondemnation Damages—Unreasonable Delay
(Klopping Damages)

I have determined that [insert one or both of the following:]

[there was an unreasonable delay between [date of announcement
of intent to condemn], when the [name of condemnor] announced
its intent to condemn [name of property owner]’s property, and
[date of filing], when this case was filed] [and]

[insert description of unreasonable conduct].

In determining just compensation you must award damages that [name
of property owner] has suffered as a result of the [name of condemnor]’s
[delay/[describe unreasonable conduct]]. These damages may include
[insert damages appropriate to the facts, e.g., the cost of repairs, the loss of
use of the property, loss of rent, loss of profits, or increased operating
expenses pending repairs, and diminution of market value].

New September 2003; Revised and Renumbered May 2017

Directions for Use

This instruction will need to be modified if the entity does not ultimately proceed

with the condemnation, or if there has been another type of unreasonable conduct

other than unreasonable delay.

For an instruction on precondemnation damages arising from the public entity’s

authorized entry to investigate suitability of the property for the project, see CACI

No. 3509B, Precondemnation Damages—Public Entity’s Authorized Entry to

Investigate Property’s Suitability.

Sources and Authority

• “[A] condemnee must be provided with an opportunity to demonstrate that (1)

the public authority acted improperly either by unreasonably delaying eminent

domain action following an announcement of intent to condemn or by other

unreasonable conduct prior to condemnation; and (2) as a result of such action

the property in question suffered a diminution in market value.” (Klopping v.

City of Whittier (1972) 8 Cal.3d 39, 52 [104 Cal.Rptr. 1, 500 P.2d 1345].)

• “The measure of damages may be the cost of repairs, the loss of use of the

property, loss of rent, loss of profits, or increased operating expenses pending

repairs.” (City of Los Angeles v. Tilem (1983) 142 Cal.App.3d 694, 703 [191

Cal.Rptr. 229], internal citations omitted.)

• “[A]bsent a formal resolution of condemnation, recovery under Klopping

requires that the public entity’s conduct ‘directly and specially affect the

landowner to his injury.’ This requirement mandates that the plaintiff
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demonstrate conduct on the part of the public entity ‘which significantly

invaded or appropriated the use or enjoyment’ of the property.” (Barthelemy v.

Orange County Flood Control Dist. (1998) 65 Cal.App.4th 558, 570 [76

Cal.Rptr.2d 575], internal citations omitted.)

• “[S]ince Klopping damages compensate a landowner for a public entity’s

unreasonable precondemnation conduct, their recovery ‘is permitted irrespective

of whether condemnation proceedings are abandoned or whether they are

instituted at all.’ ” (Barthelemy, supra, 65 Cal.App.4th at p. 569, original italics,

internal citation omitted.)

• “Klopping does not permit an owner to recover precondemnation damages for

general market decline as that is not attributable to the condemner.” (People ex

rel. Dept. of Transportation v. McNamara (2013) 218 Cal.App.4th 1200, 1209

[160 Cal.Rptr.3d 812].)

• “Whether there has been unreasonable delay by the condemner and whether the

condemner has engaged in unreasonable conduct are both questions of fact.

What constitutes a direct and substantial impairment of property rights for

purposes of compensation is also a factual question. In deciding factual matters

on conflicting testimony and inferences, it is for the trier of fact to determine

which evidence and inferences it finds more reasonable.” (Contra Costa County

Water Dist. v. Vaquero Farms, Inc. (1997) 58 Cal.App.4th 883, 897 [68

Cal.Rptr.2d 272], internal citations omitted.)

• “Whether the public entity has acted unreasonably is a question of fact.

‘However, the threshold question of liability for unreasonable precondemnation

conduct is to be determined by the court, with the issue of the amount of

damages to be thereafter submitted to the jury only upon a sufficient showing of

liability by the condemnee.’ Because inverse condemnation damages for

precondemnation conduct must be claimed in a pending eminent domain action,

the appropriate procedure is to bifurcate the trial of the action so that the

question of the liability of the public entity is first adjudicated by the court

without a jury.” (City of Ripon v. Sweetin (2002) 100 Cal.App.4th 887, 897 [122

Cal.Rptr.2d 802], original italics, internal citations omitted.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 1235

1 Condemnation Practice in California (Cont.Ed.Bar 3d ed.) § 4.8

14 California Real Estate Law and Practice, Ch. 512, Compensation, § 512.12
(Matthew Bender)

6 Nichols on Eminent Domain, Ch. 26D, Abandonment, Dismissal of Action and
Assessment of Damages, § 26D.01 (Matthew Bender)

20 California Forms of Pleading and Practice, Ch. 247, Eminent Domain and
Inverse Condemnation, § 247.202 (Matthew Bender)

9 California Points and Authorities, Ch. 95, Eminent Domain, § 95.123 (Matthew
Bender)
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3509B. Precondemnation Damages—Public Entity’s Authorized

Entry to Investigate Property’s Suitability (Code Civ. Proc.,

§ 1245.060)

A public entity that is considering condemning property for public use

may enter the property before condemnation to conduct activities that

are reasonably related to acquiring the property for a public project.

However, the property owner may recover for any actual damage to, or

substantial interference with, the owner’s possession and use of the

property caused by the public entity’s entry for these purposes.

[Name of property owner] claims that [he/she/it] suffered damage to, or
substantial interference with, the use or possession of [his/her/its]
property because of [name of condemnor]’s precondemnation activities
on the property.

[If you determine that [name of property owner] suffered actual damage
to, or substantial interference with, the use or possession of [his/her/its]
property during precondemnation activities], [Y/y]ou must determine
the amount of this loss and include it in determining just compensation.

New May 2017

Directions for Use

Give this instruction if the property owner alleges that the public entity’s

precondemnation entry onto the property to investigate its suitability for a public

project caused actual damage or substantially interfered with the owner’s

possession or use of the property. (See Code Civ. Proc., §§ 1245.010, 1245.060.)

The amount of any such damages must be determined by a jury. (Property Reserve,

Inc. v. Superior Court (2016) 1 Cal.5th 151, 207–210 [204 Cal.Rptr.3d 770, 375

P.3d 887].)

The last paragraph is partially bracketed because it is not clear whether the jury is

also to determine whether in fact the owner has suffered any precondemnation

harm from the entry. (See City of Perris v. Stamper (2016) 1 Cal.5th 576, 593–595

[205 Cal.Rptr.3d 797, 376 P.3d 1221.) But for the similar claim for severance

damages, the California Supreme Court has held that it is for the jury to determine

if such a loss has actually occurred as long as the claim is not speculative,

conjectural, or remote. (Metropolitan Water Dist. of So. California v. Campus

Crusade for Christ, Inc. (2007) 41 Cal.4th 954, 973 [62 Cal.Rptr.3d 623, 161 P.3d

1175].)

For an instruction on a claim for precondemnation damages because of the public

entity’s unreasonable delay in condemnation, see CACI No. 3509A,

Precondemnation Damages—Unreasonable Delay (Klopping Damages).
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Sources and Authority

• Public Entity’s Precondemnation Entry to Investigate Property’s Suitability for

Public Project. Code of Civil Procedure section 1245.010 et seq.

• Public Entity’s Precondemnation Entry Authorized for Particular Purposes. Code

of Civil Procedure 1245.010.

• Damages to or Interference With Possession and Use of Property During

Precondemnation Entry. Code of Civil Procedure section 1245.060.

• “[T]he current precondemnation entry and testing statutes not only establish a

statutory compensation procedure but also expressly preserve a property

owner’s right to pursue and obtain damages in a statutorily authorized civil

action or an ordinary inverse condemnation action. Taken as a whole, state law

clearly provides ‘a “ ‘reasonable, certain and adequate’ ” ’ procedure to enable a

property owner to recover money damages for any injury caused by the

activities authorized by the statutes.” (Property Reserve, Inc., supra, 1 Cal.5th

at pp. 186–187, internal citations omitted.)

• “[T]he statutory damages that a property owner is entitled to obtain under

section 1245.060, the applicable precondemnation entry and testing statute, are

a constitutionally adequate measure of just compensation under the state takings

clause for the precondemnation activities authorized by the statutory scheme.

[¶ ] Like the concept of just compensation under the federal takings clause, the

just compensation required by the state takings clause is the amount required to

compensate the property owner for what the owner has lost.” (Property Reserve,

Inc., supra, 1 Cal.5th at pp. 203–204, internal citation omitted.)

• “[T]he compensation authorized by section 1245.060, subdivision (a)—damages

for any ‘actual damage’ to the property and for ‘substantial interference with the

[property owner’s] possession or use of the property’—appears on its face to be

a reasonable means of measuring what the property owner has lost by reason of

the specific precondemnation activities that are authorized by the trial court’s

environmental order.” (Property Reserve, Inc., supra, 1 Cal.5th at p. 205.)

• “The statutes at issue in the present case involve a factual

setting—precondemnation entry and testing—that falls between the classic

condemnation proceeding where the public entity is seeking to obtain title to or

a compensable property interest in the property and the typical inverse

condemnation action where the public entity does not intend to enter or intrude

upon private property but damage to such property nonetheless ensues. Here,

the proposed precondemnation entry and testing activities upon the subject

property are intentional, but the public entity is not seeking to obtain title to or

exclusive possession of the property for a significant period of time. Rather, the

public entity is seeking temporary access to the property to conduct

investigations that are needed to decide whether the property is suitable for a

proposed project and should thereafter be acquired by the public entity.”

(Property Reserve, Inc., supra, 1 Cal.5th at p. 190.)

• “Although the measure of compensation that is ‘just’ for purposes of both the

CACI No. 3509B
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federal and state takings clause is often determined by the ‘fair market value’ of

what has been lost, both federal and state takings cases uniformly recognize that

the fair market value standard is not applicable in all circumstances and that

there is no rigid or fixed standard that is appropriate in all settings.” (Property

Reserve, Inc., supra, 1 Cal.5th at pp. 203–204.)

• “In light of the nature of the environmental order at issue here, however,

granting a property owner the rental value of the property in addition to any

damages the owner sustains for actual injury or substantial interference with the

possession or use of the property would afford the owner an unwarranted

windfall. Under the trial court’s environmental order, the owner retains full

possession and use of the property over the period covered by the order,

notwithstanding the authorized testing activities. Under these circumstances, the

rental value of the property would not be a valid measure of what the property

owner has lost as a result of the trial court’s environmental order.” (Property

Reserve, Inc., supra, 1 Cal.5th at p. 204.)

• “We have long held that this jury right applies only to determining the

appropriate amount of compensation, not to any other issues that arise in the

course of condemnation proceedings. ‘ “[A]ll issues except the sole issue

relating to compensation[] are to be tried by the court,” including, “except those

relating to compensation, the issues of fact.” ’ “ ‘ “ ‘It is only the

‘compensation,’ the ‘award,’ which our constitution declares shall be found and

fixed by a jury. All other questions of fact, or of mixed fact and law, are to be

tried, as in many other jurisdictions they are tried, without reference to a

jury.’ ” ’ ” (City of Perris, supra, 1 Cal.5th at p. 593, internal citations omitted.)

• “By contrast, Campus Crusade held that two pure questions of fact directly

pertaining to the proper amount of compensation were reserved to the jury.

First, we said that whether it is reasonably probable a city would change the

zoning status of the landowners’ property in the near future was a jury question.

Second, because the landowner had introduced credible evidence that the

remaining portion of its property would be worth less after the proposed taking

due to hazards associated with a pipeline the government proposed to install on

the property, the extent of the resulting severance damages was a jury

question.” (City of Perris, supra, 1 Cal.5th at p. 595, internal citations omitted.)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law, § 1198

14 California Real Estate Law and Practice, Ch. 503, Preliminary Case Evaluation
and Preparation for the Condemnor, § 503.05 (Matthew Bender)

20 California Forms of Pleading and Practice, Ch. 247, Eminent Domain and
Inverse Condemnation, § 247.72 (Matthew Bender)

CACI No. 3509B

291

0291 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:29 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:title,  core:biblio/core:title,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83


3511A. Severance Damages to Remainder (Code Civ. Proc.,

§§ 1263.410, 1263.420(a))

The [name of condemnor] has taken only a part of [name of property

owner]’s property. [Name of property owner] claims that [his/her/its]
remaining property has lost value as a result of the taking because

[specify reasons alleged for diminution of value of remaining property]. This
loss in value is called “severance damages.”

Severance damages are the damages to [name of property owner]’s

remaining property caused by the taking. If you determine that the

remaining property has lost value because of the taking, severance

damages must be included in determining just compensation.

Severance damages are determined as follows:

1. Determine the fair market value of the remaining property on

[date of valuation] by subtracting the fair market value of the

part taken from the fair market value of the entire property;

2. Determine the fair market value of the remaining property after

the [name of condemnor]’s proposed project is completed; and

3. Subtract the fair market value of the remaining property after

the [name of condemnor]’s proposed project is completed from

the fair market value of the remaining property on [date of

valuation].

New September 2003; Revised December 2016; Revised and Renumbered May

2017

Directions for Use

Give this instruction if the owner claims that property not taken has lost value

because of the taking, for example because a view has been lost. It is for the jury

to determine if such a loss has actually occurred as long as the claim is not

speculative, conjectural, or remote. (Metropolitan Water Dist. of So. California v.

Campus Crusade for Christ, Inc. (2007) 41 Cal.4th 954, 973 [62 Cal.Rptr.3d 623,

161 P.3d 1175].) Read CACI No. 3512, Severance Damages—Offset for Benefits, if

benefits to the owner’s remaining property are at issue.

A property owner may also be able to recover for economic loss to the remaining

property incurred during the construction of the project. (Code Civ. Proc.,

§ 1263.420(b); see City of Fremont v. Fisher (2008) 160 Cal.App.4th 666, 676 [73

Cal.Rptr.3d 54].) For an instruction on this loss, see CACI No. 3511B, Damage to

Remainder During Construction.
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Sources and Authority

• Right to Severance Damages. Code of Civil Procedure section 1263.410.

• Damages to Remainder After Severance. Code of Civil Procedure section

1263.420(a).

• Benefit to Remainder. Code of Civil Procedure section 1263.430.

• “When property acquired by eminent domain is part of a larger parcel,

compensation must be awarded for the injury, if any, to the remainder. Such

compensation is commonly called severance damages. When the property taken

is but part of a single legal parcel, the property owner need only demonstrate

injury to the portion that remains to recover severance damages.” (City of San

Diego v. Neumann (1993) 6 Cal.4th 738, 741 [25 Cal.Rptr.2d 480, 863 P.2d

725], internal citations omitted.)

• “The claimed loss in market value must directly and proximately flow from the

taking. Thus, recovery may not be based on ‘ “ ‘speculative, remote, imaginary,

contingent, or merely possible’ ” ’ events.” (City of Livermore v. Baca (2012)

205 Cal.App.4th 1460, 1466 [141 Cal.Rptr.3d 271].)

• The court determines as a matter of law what constitutes the “larger parcel” for

which severance damages may be obtained: “The Legislature has framed the

question of whether property should be viewed as an integrated whole in terms

of whether the land remaining after the taking forms part of a ‘larger parcel’.”

(City of San Diego, supra, 6 Cal.4th at p. 745, internal citations omitted.)

• “As we said in Pierpont Inn, ‘Where the property taken constitutes only a part

of a larger parcel, the owner is entitled to recover, inter alia, the difference in

the fair market value of his property in its “before” condition and the fair

market value of the remaining portion thereof after the construction of the

improvement on the portion taken. Items such as view, access to beach

property, freedom from noise, etc. are unquestionably matters which a willing

buyer in the open market would consider in determining the price he would pay

for any given piece of real property.’ Severance damages are not limited to

special and direct damages, but can be based on any factor, resulting from the

project, that causes a decline in the fair market value of the property.” (Los

Angeles County Metropolitan Transportation Authority v. Continental

Development Corp. (1997) 16 Cal.4th 694, 712 [66 Cal.Rptr.2d 630, 941 P.2d

809], internal citations omitted.)

• “Both sides here thus agree that the court, not the jury, must make certain

determinations that are a predicate to the award of severance damages. But

[condemnor] is on weaker ground when it attempts to derive . . . a general rule

that ‘as a matter of constitutional and decisional law, all issues having to do

with the existence of, or entitlement to, severance damages are entrusted to the

trial judge,’ such that ‘[o]nly after the trial judge has determined that severance

damages exist does the jury consider the amount of those severance damages.’

[Condemnor]’s proposed rule assumes that questions relating to the
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measurement of severance damages can be readily distinguished from questions

relating to the entitlement to them in the first place but, as we have previously

cautioned, the two concepts are not necessarily ‘so easily separable.’ ”

(Metropolitan Water Dist. of So. California, supra, 41 Cal.4th at p. 972, original

italics, internal citations omitted.)

• “[W]here the property owner produces evidence tending to show that some

other aspect of the taking . . . ‘naturally tends to and actually does decrease the

market value’ of the remaining property, it is for the jury to weigh its effect on

the value of the property, as long as the effect is not speculative, conjectural, or

remote.” (Metropolitan Water Dist. of So. California, supra, 41 Cal.4th at p.

973.)

• “In determining severance damage, the jury must assume ‘the most serious

damage’ which will be caused to the remainder by the taking of the easement

and construction of the property. The value of the remainder after the

condemnation has occurred is referred to as the ‘after’ value of the property.

The diminution in fair market value is determined by comparing the before and

after values. This is the amount of the severance damage.” (San Diego Gas &

Electric Co. v. Daley (1988) 205 Cal.App.3d 1334, 1345 [253 Cal.Rptr. 144],

internal citations omitted, disapproved on other grounds in Los Angeles County

Metropolitan Transportation Authority, supra, 16 Cal.4th at p. 720.)

• “[S]everance damages are not limited to specific direct damages but can be

based on any indirect factors that cause a decline in the market value of the

property. California decisions have indicated the following are compensable as

direct damages under section 1263.410: (1) impairment of view, (2) restriction

of access, (3) increased noise, (4) invasion of privacy, (5) unsightliness of the

project, (6) lack of maintenance of the easement and (7) nuisances in general

such as trespassers and safety risks. Several courts have recognized that the

condemnee should be compensated for any characteristic of the project which

causes ‘an adverse impact on the fair market value of the remainder.’” (San

Diego Gas & Electric Co., supra, 205 Cal.App.3d at p. 1345.)

• “When ‘the property acquired [by eminent domain] is part of a larger parcel,’ in

addition to compensation for the property actually taken, the property owner

must be compensated for the injury, if any, to the land that he retains. Once it is

determined that the owner is entitled to severance damages, they, too, normally

are measured by comparing the fair market value of the remainder before and

after the taking.” (City of San Diego, supra, 6 Cal.4th at p. 745, internal

citations and footnote omitted.)

• “[W]hether access to a property has been ‘substantially impaired’ for purposes

of determining severance damages is a question for the court, even though

‘[s]ubstantial impairment cannot be fixed by abstract definition; it must be

found in each case upon the basis of the factual situation.’ ” (City of Perris v.

Stamper (2016) 1 Cal.5th 576, 594 [205 Cal.Rptr.3d 797, 376 P.3d 1221].)

Secondary Sources
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8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law,
§§ 1236–1244

1 Condemnation Practice in California (Cont.Ed.Bar 3d ed.) Ch. 5

14 California Real Estate Law and Practice, Ch. 508, Evidence: General,
§§ 508.24, 508.25 (Matthew Bender)

4A Nichols on Eminent Domain, Ch. 14, Damages for Partial Takings,
§§ 14.01–14.03 (Matthew Bender)

5 Nichols on Eminent Domain, Ch. 16, Consequential Damages as a Result of
Proposed Use, §§ 16.01–16.05 (Matthew Bender)

20 California Forms of Pleading and Practice, Ch. 247, Eminent Domain and
Inverse Condemnation, § 247.140 (Matthew Bender)
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3511B. Damage to Remainder During Construction (Code Civ.
Proc., § 1263.420(b))

The [name of condemnor] has taken only a part of [name of property
owner]’s property. [Name of property owner] claims that [he/she/it]
suffered damage to the remaining property during construction of the
project for which the property was taken. This loss was because of
[specify reasons alleged for damage due to construction, e.g., reduced
business because construction made access to owner’s business more
diffıcult].

If you determine that [name of property owner] suffered damage to [his/
her/its] remaining property during construction, you must determine the
amount of this damage and include it in determining just compensation.

New May 2017

Directions for Use

Give this instruction if the owner claims that he or she suffered an economic loss

on the property not taken during construction of the project, for example because

of decreased business due to access being made more difficult. (See City of

Fremont v. Fisher (2008) 160 Cal.App.4th 666, 676 [73 Cal.Rptr.3d 54].) Courts

have referred to these damages as “temporary severance damages” (see, e.g., City

of Fremont, supra, 160 Cal.App.4th at p. 676.), though the statute does not call

them either “temporary” or “severance.” (See Code Civ. Proc., § 1263.420(b)

[damage to the remainder caused by the construction and use of the project for

which the property is taken].)

It is for the jury to determine if such a loss has actually occurred as long as the

claim is not speculative, conjectural, or remote. (Metropolitan Water Dist. of So.

California v. Campus Crusade for Christ, Inc. (2007) 41 Cal.4th 954, 973 [62

Cal.Rptr.3d 623, 161 P.3d 1175].)

A property owner may also be able to recover severance damages if the remaining

property has decreased in value because of the partial taking. If severance damages

are sought, give CACI No. 3511A, Severance Damages to Remainder. Read CACI

No. 3512, Severance Damages—Offset for Benefits, if benefits to the owner’s

remaining property are at issue.

Sources and Authority

• Damages to Remainder During Construction. Code of Civil Procedure section

1263.420(b).

• Benefit to Remainder. Code of Civil Procedure section 1263.430.

• “When property acquired by eminent domain is part of a larger parcel,

compensation must be awarded for the injury, if any, to the remainder. Such
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compensation is commonly called severance damages. When the property taken

is but part of a single legal parcel, the property owner need only demonstrate

injury to the portion that remains to recover severance damages.” (City of San

Diego v. Neumann (1993) 6 Cal.4th 738, 741 [25 Cal.Rptr.2d 480, 863 P.2d

725], internal citations omitted.)

• “Temporary severance damages resulting from the construction of a public

project are also compensable. A property owner ‘generally should be able “to

present evidence to show whether and to what extent the delay disrupted its use

of the remaining property.” ’ However, ‘the mere fact of a delay associated with

construction’ does not, without more, entitle the property owner to temporary

severance damages. The temporary easement or taking must interfere with the

owner’s actual intended use of the property.” (City of Fremont, supra, 160

Cal.App.4th at p. 676, original italics.)

• “If [owner] had sold the property during the construction period and if the

ongoing construction had temporarily lowered the sales price of the property, it

would appear that [owner] would be entitled to recover that loss from [city].

But the mere fact of a delay associated with construction of the pipeline did

not, without more, entitle [owner] to temporary severance damages relating to

the financing or marketing of the property in this eminent domain action. [¶ ]

This is not to say, however, that [owner] is barred from recovering damages for

actual injury it may have suffered during the construction of the pipeline. On

remand, [owner] may have the opportunity before the trial court to create an

appropriate record to support its claim of severance damages. In addition,

‘[w]hen the condemnation action is tried before the improvement is constructed,

and substantial although temporary interference with the property owner’s rights

of possession or access occurs during construction, the property owner may

maintain a subsequent action for such damage occurring during construction.’ ”

(Metropolitan Water Dist. of So. California, supra, 41 Cal.4th at p. 975, internal

citations omitted.)

• “[Owner] sought temporary severance damages for impairment to his property

because of construction activities associated with the project. Specifically,

[owner] asserted the effect of removal of all landscaping for a period of one

year, and the closure of two of four driveways on his property for four months

during construction entitles him to temporary severance damages. In addition,

[owner] asserts the access to his property was substantially impaired by the

traffic detour traveling east through the intersection of East Airway Boulevard

and Isabel Avenue created by the construction project.” (City of Livermore v.

Baca (2012) 205 Cal.App.4th 1460, 1471 [141 Cal.Rptr.3d 271] [court erred in

excluding evidence of the above].)

• “The Legislature has framed the question of whether property should be viewed

as an integrated whole in terms of whether the land remaining after the taking

forms part of a ‘larger parcel’; the issue is one of law for decision by the

court.” (City of San Diego, supra, 6 Cal.4th at p. 745, internal citations

omitted.)
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• “Both sides here thus agree that the court, not the jury, must make certain

determinations that are a predicate to the award of severance damages. But

[condemnor] is on weaker ground when it attempts to derive . . . a general rule

that ‘as a matter of constitutional and decisional law, all issues having to do

with the existence of, or entitlement to, severance damages are entrusted to the

trial judge,’ such that ‘[o]nly after the trial judge has determined that severance

damages exist does the jury consider the amount of those severance damages.’

[Condemnor]’s proposed rule assumes that questions relating to the

measurement of severance damages can be readily distinguished from questions

relating to the entitlement to them in the first place but, as we have previously

cautioned, the two concepts are not necessarily ‘so easily separable.’ ”

(Metropolitan Water Dist. of So. California, supra, 41 Cal.4th at p. 972, original

italics, internal citations omitted.)

• “In determining severance damage, the jury must assume ‘the most serious

damage’ which will be caused to the remainder by the taking of the easement

and construction of the property.” (San Diego Gas & Electric Co. v. Daley

(1988) 205 Cal.App.3d 1334, 1345 [253 Cal.Rptr. 144], internal citations

omitted, disapproved on other grounds in Los Angeles County Metropolitan

Transportation Authority v. Continental Development Corp. (1997) 16 Cal.4th

694, 720 [66 Cal.Rptr.2d 630, 941 P.2d 809].)

• “[W]hether access to a property has been ‘substantially impaired’ for purposes

of determining severance damages is a question for the court, even though

‘[s]ubstantial impairment cannot be fixed by abstract definition; it must be

found in each case upon the basis of the factual situation.’ ” (City of Perris v.

Stamper (2016) 1 Cal.5th 576, 594 [205 Cal.Rptr.3d 797, 376 P.3d 1221].)

• “Although the measure of compensation that is ‘just’ for purposes of both the

federal and state takings clause is often determined by the ‘fair market value’ of

what has been lost, both federal and state takings cases uniformly recognize that

the fair market value standard is not applicable in all circumstances and that

there is no rigid or fixed standard that is appropriate in all settings.” (Property

Reserve, Inc. v. Superior Court (2016) 1 Cal.5th 151, 186 [204 Cal.Rptr.3 770,

375 P.3d 887].)

Secondary Sources

8 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law,
§§ 1236–1244

1 Condemnation Practice in California (Cont.Ed.Bar 3d ed.) Ch. 5

14 California Real Estate Law and Practice, Ch. 508, Evidence: General,
§§ 508.24, 508.25 (Matthew Bender)

4A Nichols on Eminent Domain, Ch. 14, Damages for Partial Takings,
§§ 14.01–14.03 (Matthew Bender)

5 Nichols on Eminent Domain, Ch. 16, Consequential Damages as a Result of
Proposed Use, §§ 16.01–16.05 (Matthew Bender)

20 California Forms of Pleading and Practice, Ch. 247, Eminent Domain and
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Inverse Condemnation, § 247.140 (Matthew Bender)
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3513. Goodwill

In this case, [name of business owner] is entitled to compensation for any
loss of goodwill as a part of just compensation. “Goodwill” is the benefit
that a business gains as a result of its location, reputation for
dependability, skill, or quality, and any other circumstances that cause a
business to keep old customers or gain new customers. You must include
the amount of any loss of goodwill as an item in your award for just
compensation.

New September 2003; Revised February 2007

Sources and Authority

• Compensation for Loss of Goodwill. Code of Civil Procedure section 1263.510.

• “Goodwill is the amount by which a business’s overall value exceeds the value

of its constituent assets, often due to a recognizable brand name, a sterling

reputation, or an ideal location. Regardless of the cause, however, goodwill

almost always translates into a business’s profitability.” (People ex rel. Dept. of

Transportation v. Dry Canyon Enterprises, LLC (2012) 211 Cal.App.4th 486,

493–494 [149 Cal.Rptr.3d 601], internal citation omitted.)

• “Historically, lost business goodwill was not recoverable under eminent domain

law. However, in 1975 the Legislature enacted section 1263.510 ‘in response to

widespread criticism of the injustice wrought by the Legislature’s historic

refusal to compensate condemnees whose ongoing businesses were diminished

in value by a forced relocation. [Citations.] The purpose of the statute was

unquestionably to provide monetary compensation for the kind of losses which

typically occur when an ongoing small business is forced to move and give up

the benefits of its former location.’ Thus, a business owner’s right to

compensation for loss of goodwill is a statutory right, not a constitutional

right.” (City and County of San Francisco v. Coyne (2008) 168 Cal.App.4th

1515, 1522 [86 Cal.Rptr.3d 255], internal citations omitted.)

• “Compensation for loss of goodwill in eminent domain proceedings ‘involves a

two-step process. Whether the qualifying conditions for such compensation

[citation] have been met is a matter for the trial court to resolve. Only if the

court finds these conditions exist does the remaining issue of the value of the

goodwill loss, if any, go to the jury. [Citations.]’ ‘Under section 1263.510,

subdivision (a), the business owner has the initial burden of showing

entitlement to compensation for lost goodwill.’ ” (City and County of San

Francisco, supra, 168 Cal.App.4th at pp. 1522–1523, internal citations omitted.)

• “Since the conditions set forth in subdivision (a) all pertain to the ‘loss’ of

‘goodwill,’ the initial obligation to establish entitlement to compensation

requires a showing, ‘as a threshold matter, that the business had goodwill to
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lose.’ ” (People ex rel. Dept. of Transportation v. Presidio Performing Arts

Foundation (2016) 5 Cal.App.5th 190, 201 [209 Cal.Rptr.3d 461].)

• “[I]n the entitlement phase, the party seeking compensation need only show that

there was some loss of the benefit that the business was enjoying before the

taking due to its location, reputation, and the like, without necessarily having to

quantify its precise value.” (People ex rel. Dept. of Transportation v. Presidio

Performing Arts Foundation, supra, 5 Cal.App.5th at p. 204, original italics.)

• “After entitlement to goodwill is shown (which includes a showing that

compensation for the loss will not be duplicated) neither party has the burden of

proof with regard to valuation.” (Redevelopment Agency of the City of Pomona

v. Thrifty Oil Co. (1992) 4 Cal.App.4th 469, 475 [5 Cal.Rptr.2d 687], internal

citations omitted.)

• “Only an owner of a business conducted on the real property taken may claim

compensation for loss of goodwill.” (San Diego Metropolitan Transit

Development Bd. v. Handlery Hotel, Inc. (1999) 73 Cal.App.4th 517, 537 [86

Cal.Rptr.2d 473], internal citation omitted.)

• “[W]hile there are no explicit statutory requirements regarding an expert’s use

of a particular methodology for valuing lost goodwill, the expert’s methodology

must provide a fair estimate of actual value and cannot be based on

hypothetical or speculative uses of a condemned business . . . .” (City and

County of San Francisco, supra, 168 Cal.App.4th at p. 1523, original italics.)

• “The underlying purpose of this statute is to provide compensation for the kind

of losses which typically occur when an ongoing business is forced to move

and give up the benefits of its former location. It includes not only

compensation for lost patronage itself, but also for expenses reasonably incurred

in an effort to prevent a loss of patronage.” (San Diego Metropolitan Transit

Development Bd., supra, 73 Cal.App.4th at p. 537, internal citations omitted.)

• “Goodwill must, of course, be measured by a method which excludes the value

of tangible assets or the normal return on those assets. However, the courts

have wisely maintained that there is no single acceptable method of valuing

goodwill. Valuation methods will differ with the nature of the business or

practice and with the purpose for which the evaluation is conducted.” (People

ex rel. Dept. of Transportation v. Muller (1984) 36 Cal.3d 263, 271, fn. 7 [203

Cal.Rptr. 772, 681 P.2d 1340], internal citations omitted.)

• “The value of this goodwill may be determined using a variety of methods: for

example, determining the total value of the business by capitalizing its cash

flow, and then subtracting its tangible assets; or determining the amount by

which the business’s average profits exceed a fair rate of return on the fair

market value of its tangible assets, and then capitalizing that amount. But the

essential idea is that there is some intangible ‘X-factor’ that gives the business

greater value than it would otherwise have.” (People ex rel. Dept. of

Transportation v. Presidio Performing Arts Foundation, supra, 5 Cal.App.5th at

p. 201, internal citation omitted.)
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• “Certainly a comparison of the pre-taking and post-taking goodwill values

would be one way to quantify the amount of goodwill that was lost due to the

taking. But it is not evident from the appellate record that the amount of lost

goodwill could not be calculated in some other manner.” (People ex rel. Dept.

of Transportation v. Presidio Performing Arts Foundation, supra, 5 Cal.App.5th

at p. 205.)

• “Section 1263.510 does not dictate that the only way to obtain compensation

for the loss of goodwill is to prove pre-taking goodwill value based on a

business value in excess of its tangible assets. Nor does the statute define

goodwill as the value of a business not attributable to its tangible assets.”

(People ex rel. Dept. of Transportation v. Presidio Performing Arts Foundation,

supra, 5 Cal.App.5th at p. 211.)

• “[A] ‘cost to create’ approach is a permissible means by which to value

goodwill under [Code of Civil Procedure] section 1263.510 where, as here, a

nascent business has not yet experienced excess profits but clearly has goodwill

within the meaning of the statute and experiences a total loss of goodwill due to

condemnation of the property on which the business is operated.” (Inglewood

Redevelopment Agency v. Aklilu (2007) 153 Cal.App.4th 1095, 1102 [64

Cal.Rptr.3d 519].)

• “As Aklilu implicitly recognized, unless there is independent proof that a

business possesses goodwill in the first place, the cost-to-create methodology

does not reflect the cost of creating any actual goodwill. Instead, it simply adds

up costs and calls the total ‘goodwill.’ The relationship between goodwill and

the costs to create breaks down even further when the condemnation takes only

a portion of the business’s goodwill. In that situation, it becomes necessary to

figure out which costs match up with which portions of goodwill that are lost;

in most cases, this will devolve into an exercise in futility or fiction.” (Dry

Canyon Enterprises, LLC, supra, 211 Cal.App.4th at p. 494.)

• “Since quantifying the loss of goodwill is a matter concerning the amount of

goodwill lost, it is for the jury to decide between the competing views of the

experts.” (People ex rel. Dept. of Transportation v. Presidio Performing Arts

Foundation, supra, 5 Cal.App.5th at pp. 213–214.)

• “A business which is required to move because of the taking of the property on

which it operates has suffered a loss from the taking. This is true whether the

tenancy is for a fixed term, or is a periodic tenancy as in this case. The value of

the lost goodwill is affected by the probable remaining term of the tenancy.

Evidence of the remaining length of a lease and the existence of an option to

renew a lease are, of course, relevant for determining the amount of

compensation, if any, to be paid for loss of goodwill. Similarly, evidence of the

pre-condemnation duration of a periodic tenancy and the quality and mutual

satisfaction in the landlord and tenant relationship are probative for

determination of compensation for loss of goodwill.” (Los Angeles Unified Sch.

Dist. v. Pulgarin (2009) 175 Cal.App.4th 101, 107 [95 Cal.Rptr.3d 527],

internal citation omitted.)
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• “[I]n some circumstances, there may be a limited right to reimbursement for

costs incurred to mitigate loss of goodwill.” (Los Angeles Unified School Dist.

v. Casasola (2010) 187 Cal.App.4th 189, 208 [114 Cal.Rptr.3d 318].)

• “Although the statutory scheme applies only to eminent domain proceedings,

the right to recover lost goodwill has been extended to the indirect condemnee.

Thus, ‘goodwill is compensable in an inverse condemnation action to the same

extent and with the same limitations on recovery found in . . . section

1263.510.’ ” (San Diego Metropolitan Transit Development Bd., supra, 73

Cal.App.4th at p. 537, internal citations omitted.)
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3709. Ostensible Agent

[Name of plaintiff] claims that [name of defendant] is responsible for
[name of agent]’s conduct because [he/she] was [name of defendant]’s
apparent [employee/agent]. To establish this claim, [name of plaintiff]
must prove all of the following:

1. That [name of defendant] intentionally or carelessly created the
impression that [name of agent] was [name of defendant]’s
[employee/agent];

2. That [name of plaintiff] reasonably believed that [name of agent]
was [name of defendant]’s [employee/agent]; and

3. That [name of plaintiff] was harmed because [he/she] reasonably
relied on [his/her] belief.

New September 2003

Sources and Authority

• Agency Is Actual or Ostensible. Civil Code section 2298.

• “Ostensible Agency” Defined. Civil Code section 2300.

• “Ostensible Authority” Defined. Civil Code section 2317.

• When Principal is Bound by Ostensible Agent. Civil Code section 2334.

• “ ‘[O]stensible authority arises as a result of conduct of the principal which

causes the third party reasonably to believe that the agent possesses the

authority to act on the principal’s behalf.’ ‘Ostensible authority may be

established by proof that the principal approved prior similar acts of the

agent.’ ‘ “[W]here the principal knows that the agent holds himself out as

clothed with certain authority, and remains silent, such conduct on the part of

the principal may give rise to liability. . . .” . . .’ ” (Chicago Title Ins. Co. v.

AMZ Ins. Services, Inc. (2010) 188 Cal.App.4th 401, 426–427 [115 Cal.Rptr.3d

707], original italics, internal citations omitted.)

• “Whether an agent has ostensible authority is a question of fact and such

authority may be implied from circumstances.” (Pierson v. Helmerich & Payne

Internat. Drilling Co. (2016) 4 Cal.App.5th 608, 635 [209 Cal.Rptr.3d 222].)

• “ ‘It is elementary that there are three requirements necessary before recovery

may be had against a principal for the act of an ostensible agent. The person

dealing with the agent must do so with belief in the agent’s authority and this

belief must be a reasonable one; such belief must be generated by some act or

neglect of the principal sought to be charged; and the third person in relying on

the agent’s apparent authority must not be guilty of negligence.’ ” (Associated

Creditors’ Agency v. Davis (1975) 13 Cal.3d 374, 399 [118 Cal.Rptr. 772, 530

P.2d 1084], internal citations omitted.)
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• “Ostensible agency cannot be established by the representations or conduct of

the purported agent; the statements or acts of the principal must be such as to

cause the belief the agency exists.” (American Way Cellular, Inc. v. Travelers

Property Casualty Co. of America (2013) 216 Cal.App.4th 1040, 1053 [157

Cal.Rptr.3d 385].)

• “Liability of the principal for the acts of an ostensible agent rests on the

doctrine of ‘estoppel,’ the essential elements of which are representations made

by the principal, justifiable reliance by a third party, and a change of position

from such reliance resulting in injury.” (Preis v. American Indemnity Co. (1990)

220 Cal.App.3d 752, 761 [269 Cal.Rptr. 617], internal citation omitted.)

• “But the adequacy of the notice is only one of the many fact questions that

arise under ostensible agency. The jury must also determine whether the patient

entrusted herself to the hospital, whether the hospital selected the doctor, and

whether the patient reasonably believed the doctor was an agent of the

hospital.” (Whitlow v. Rideout Memorial Hospital (2015) 237 Cal.App.4th 631,

641 [188 Cal.Rptr.3d 246].)

• “Where a patient seeks to hold a hospital liable for the negligence of a

physician, the doctrine of ostensible agency is now commonly expressed as

having two elements: ‘(1) conduct by the hospital that would cause a reasonable

person to believe that the physician was an agent of the hospital, and (2)

reliance on that apparent agency relationship by the plaintiff.’ ” (Markow v.

Rosner (2016) 3 Cal.App.5th 1027, 1038 [208 Cal.Rptr.3d 363].)

Secondary Sources

3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment,
§§ 144–149

Haning et al., California Practice Guide: Personal Injury, Ch. 2(II)-A, Vicarious
Liability, ¶¶ 2:676, 2:677 (The Rutter Group)

1 Levy et al., California Torts, Ch. 8, Vicarious Liability, § 8.04[6] (Matthew
Bender)

37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent,
§§ 427.11, 427.22 (Matthew Bender)

18 California Points and Authorities, Ch. 182, Principal and Agent, §§ 182.04,
182.120 et seq. (Matthew Bender)

1 California Civil Practice: Torts, § 3:29 (Thomson Reuters)
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3724. Going-and-Coming Rule—Business-Errand Exception

In general, an employee is not acting within the scope of employment
while traveling to and from the workplace. But if the employee, while
commuting, is on an errand for the employer, then the employee’s
conduct is within the scope of his or her employment from the time the
employee starts on the errand until he or she returns from the errand
or until he or she completely abandons the errand for personal reasons.

In determining whether an employee has completely abandoned a
business errand for personal reasons, you may consider the following:

a. The intent of the employee;

b. The nature, time, and place of the employee’s conduct;

c. The work the employee was hired to do;

d. The incidental acts the employer should reasonably have
expected the employee to do;

e. The amount of freedom allowed the employee in performing [his/
her] duties; and

f. The amount of time consumed in the personal activity;

g. [specify other factors, if any].

New September 2003; Revised June 2014, May 2017

Directions for Use

This instruction sets forth the business errand exception to the going-and-coming

rule, sometimes called the “special errand” or “special mission” exception. (See

Pierson v. Helmerich & Payne Internat. Drilling Co. (2016) 4 Cal.App.5th 608,

632–633, fn.6 [209 Cal.Rptr.3d 222] [citing this instruction].) It may be given with

CACI No. 3720, Scope of Employment.

Under the going-and-coming rule, commute time is not within the scope of

employment. However, if the employee is engaged in a “special errand” or a

“special mission” for the employer while commuting, it will negate the going-and-

coming rule and put the employee within the scope of employment. (Jeewarat v.

Warner Brothers Entertainment, Inc. (2009) 177 Cal.App.4th 427, 435–436 [98

Cal.Rptr.3d 837].)

Scope of employment ends once the employee abandons or substantially deviates

from the special errand. The second paragraph sets forth factors that the jury may

consider in determining whether there has been abandonment of a business errand.

(See Moradi v. Marsh USA, Inc. (2013) 219 Cal.App.4th 886, 907 [162 Cal.Rptr.3d

280] [opinion may be read to suggest that for the business-errand exception, CACI
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No. 3723, Substantial Deviation, should not be given].)

Sources and Authority

• “ ‘An offshoot of the doctrine of respondeat superior is the so-called “going and

coming rule.” Under this rule, an employee is not regarded as acting within the

scope of employment while going to or coming from the workplace. . . . This

is based on the concept that the employment relationship is suspended from the

time the employee leaves work until he or she returns, since the employee is

not ordinarily rendering services to the employer while traveling. . . .’ ”

(Jeewarat, supra, 177 Cal.App.4th at p. 435.)

• “ ‘The special-errand exception to the going-and-coming rule is stated as

follows: “If the employee is not simply on his way from his home to his normal

place of work or returning from said place to his home for his own purpose, but

is coming from his home or returning to it on a special errand either as part of

his regular duties or at a specific order or request of his employer, the employee

is considered to be in the scope of his employment from the time that he starts

on the errand until he has returned or until he deviates therefrom for personal

reasons.” ’ ” (Moradi, supra, 219 Cal.App.4th at p. 906, original italics.)

• “When an employee is engaged in a ‘special errand’ or a ‘special mission’ for

the employer it will negate the ‘going and coming rule.’ . . . The employer is

‘liable for torts committed by its employee while traveling to accomplish a

special errand because the errand benefits the employer. . . . ’ ” (Jeewarat,

supra, 177 Cal.App.4th at p. 436, internal citations omitted.)

• “[I]n determining whether an employee has completely abandoned pursuit of a

business errand for pursuit of a personal objective, a variety of relevant

circumstances should be considered and weighed. Such factors may include

[(1)] the intent of the employee, [(2)] the nature, time and place of the

employee’s conduct, [(3)] the work the employee was hired to do, [(4)] the

incidental acts the employer should reasonably have expected the employee to

do, [(5)] the amount of freedom allowed the employee in performing his duties,

and [(6)] the amount of time consumed in the personal activity. . . . While the

question of whether an employee has departed from his special errand is

normally one of fact for the jury, where the evidence clearly shows a complete

abandonment, the court may make the determination that the employee is

outside the scope of his employment as a matter of law.” (Moradi, supra, 219

Cal.App.4th at p. 907, original italics.)

• “Several general examples of the special-errand exception appear in the cases.

One would be where an employee goes on a business errand for his employer

leaving from his workplace and returning to his workplace. Generally, the

employee is acting within the scope of his employment while traveling to the

location of the errand and returning to his place of work. The exception also

may be applicable to the employee who is called to work to perform a special

task for the employer at an irregular time. The employee is within the scope of

his employment during the entire trip from his home to work and back to his

CACI No. 3724
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home. The exception is further applicable where the employer asks an employee

to perform a special errand after the employee leaves work but before going

home. In this case, as in the other examples, the employee is normally within

the scope of his employment while traveling to the special errand and while

traveling home from the special errand.” (Felix v. Asai (1987) 192 Cal.App.3d

926, 931–932 [237 Cal.Rptr. 718], internal citations omitted.)

• “Plaintiffs contend an employee’s attendance at an out-of-town business

conference authorized and paid for by the employer may be a special errand for

the benefit of the employer under the special errand doctrine. [Defendant]

asserts that the special errand doctrine does not apply to commercial travel. We

conclude that a special errand may include commercial travel such as the

business trip in this case.” (Jeewarat, supra, 177 Cal.App.4th at p. 436.)

• “An employee who has gone upon a special errand does not cease to be acting

in the course of his employment upon his accomplishment of the task for which

he was sent. He is in the course of his employment during the entire trip.”

(Trejo v. Maciel (1966) 239 Cal.App.2d 487, 495 [48 Cal.Rptr. 765].)

Secondary Sources

3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment,
§§ 181–184

Finley, California Summary Judgment and Related Termination Motions § 1:1 et
seq. (The Rutter Group)

2 Levy et al., California Torts, Ch. 20, Motor Vehicles, § 20.42[3] (Matthew
Bender)

2 California Employment Law, Ch. 30, Employers’ Tort Liability to Third Parties
for Conduct of Employees, § 30.05 (Matthew Bender)

21 California Forms of Pleading and Practice, Ch. 248, Employer’s Liability for
Employee’s Torts, §§ 248.11, 248.16 (Matthew Bender)

37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent,
§ 427.22 (Matthew Bender)

10 California Points and Authorities, Ch. 100A, Employer and Employee:
Respondeat Superior, § 100A.28 et seq. (Matthew Bender)

1 California Civil Practice: Torts § 3:10 (Thomson Reuters)
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3725. Going-and-Coming Rule—Vehicle-Use Exception

In general, an employee is not acting within the scope of employment
while traveling to and from the workplace. But if an employer requires
an employee to drive to and from the workplace so that the vehicle is
available for the employer’s business, then the drive to and from work
is within the scope of employment. The employer’s requirement may be
either express or implied.

The drive to and from work may also be within the scope of
employment if the use of the employee’s vehicle provides some direct or
incidental benefit to the employer. There may be a benefit to the
employer if (1) the employee has agreed to make the vehicle available as
an accommodation to the employer, and (2) the employer has reasonably
come to rely on the vehicle’s use and expects the employee to make it
available regularly. The employee’s agreement may be either express or
implied.

New September 2003; Revised June 2014, May 2017

Directions for Use

This instruction sets forth the vehicle use exception to the going-and-coming rule,

sometimes called the required-vehicle exception. (See (Jorge v. Culinary Institute of

America (2016) 3 Cal.App.5th 382, 398, fn. 6 [207 Cal.Rptr.3d 586]; see also

Pierson v. Helmerich & Payne International Drilling Co. (2016) 4 Cal.App.5th

608, 624–630 [209 Cal.Rptr.3d 222 [vehicle-use exception encompasses two

categories; required-vehicle and incidental-use, both of which are expressed within

CACI No. 3725].) It may be given with CACI No. 3720, Scope of Employment.

Under the going-and-coming rule, commute time is not within the scope of

employment. However, commute time is within the scope of employment if the use

of a personally owned vehicle is either an express or implied condition of

employment, or if the employee has agreed, expressly or implicitly, to make the

vehicle available as an accommodation to the employer and the employer has

reasonably come to rely on its use and to expect the employee to make the vehicle

available on a regular basis while still not requiring it as a condition of

employment. (See Lobo v. Tamco (2010) 182 Cal.App.4th 297, 301 [105

Cal.Rptr.3d 718].) Whether there is such a requirement or agreement can be a

question of fact for the jury. (See Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707,

723 [159 Cal. Rptr. 835, 602 P.2d 755].)

Under this exception, the commute itself is considered the employer’s business.

However, scope of employment may end if the employee substantially deviates

from the commute route for personal reasons. (See Moradi v. Marsh USA, Inc.

(2013) 219 Cal.App.4th 886, 899, 907–908 [162 Cal.Rptr.3d 280].) If substantial
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deviation is alleged, give CACI No. 3723, Substantial Deviation.

Sources and Authority

• “ ‘An offshoot of the doctrine of respondeat superior is the so-called “going and

coming rule.” Under this rule, an employee is not regarded as acting within the

scope of employment while going to or coming from the workplace. . . . This

is based on the concept that the employment relationship is suspended from the

time the employee leaves work until he or she returns, since the employee is

not ordinarily rendering services to the employer while traveling. . . .’ ”

(Jeewarat v. Warner Brothers Entertainment, Inc. (2009) 177 Cal.App.4th 427,

435 [98 Cal.Rptr.3d 837].)

• “The ‘required-vehicle’ exception to the going and coming rule and its variants

have been given many labels. In Halliburton, supra, 220 Cal.App.4th 87, we

used the phrase ‘incidental benefit exception’ as the equivalent of the required-

vehicle exception. In Felix v. Asai (1987) 192 Cal.App.3d 926 [237 Cal. Rptr.

718] (Felix), we used the phrase ‘vehicle-use exception.’ The phrase ‘required-

use doctrine’ also has been used. The ‘vehicle-use’ variant appears in the title to

California Civil Jury Instruction (CACI) No. 3725, ‘Going-and-Coming

Rule—Vehicle-Use Exception.’ The various labels and the wide range of

circumstances they cover have the potential to create uncertainty about the

factual elements of the exception—a topic of particular importance when

reviewing a motion for summary judgment for triable issues of material fact.

[¶ ] To structure our analysis of this exception, and assist the clear statement of

the factual elements of its variants, we adopt the phrase ‘vehicle-use exception’

from Felix and CACI No. 3725 to describe the exception in its broadest form.

Next, under the umbrella of the vehicle-use exception, we recognize two

identifiable categories with different factual elements. We label those two

categories as the ‘required-vehicle exception’ and ‘incidental benefit exception’

because those labels emphasize the factual difference between the two

categories.” (Pierson, supra, 4 Cal.App.5th at pp. 624–625, original italics,

internal citations omitted.)

• “Our division of the vehicle-use exception for purposes of this summary

judgment motion should not be read as implying that this division is required,

or even helpful, when presenting the scope of employment issue to a jury. The

broad formulation of the vehicle-use exception in CACI No. 3725 correctly

informs the jury that the issue of ultimate fact—namely, the scope of

employment—may be proven in different ways.” (Pierson, supra, 4 Cal.App.5th

at p. 625, fn. 4.)

• “The portion of CACI No. 3725 addressing an employer requirement states:

‘[I]f an employer requires an employee to drive to and from the workplace so

that the vehicle is available for the employer’s business, then the drive to and

from work is within the scope of employment. The employer’s requirement may

be either express or implied.’ ” (Pierson, supra, 4 Cal.App.5th at p. 625.)

• “Our formulation of the incidental benefit exception is based on the part of

CACI No. 3725
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CACI No. 3725 that states: ‘The drive to and from work may . . . be within

the scope of employment if the use of the employee’s vehicle provides some

direct or incidental benefit to the employer. There may be a benefit to the

employer if (1) the employee has agreed to make the vehicle available as an

accommodation to the employer, and (2) the employer has reasonably come to

rely on the vehicle’s use and expects the employee to make it available

regularly.’ The ‘agreement may be either express or implied.’ The existence of

an express or implied agreement can be a question of fact for the jury.”

(Pierson, supra, 4 Cal.App.5th at p. 629.)

• “ ‘[W]hen a business enterprise requires an employee to drive to and from its

office in order to have his vehicle available for company business during the

day, accidents on the way to or from the office are statistically certain to occur

eventually, and, the business enterprise having required the driving to and from

work, the risk of such accidents are risks incident to the business enterprise.’

[¶ ] These holdings are the bases for the CACI instruction, the first paragraph of

which tells the jury that the drive to and from work is within the scope of

employment if the “employer requires [the] employee to drive to and from the

workplace so that the vehicle is available for the employer’s business,” and the

second paragraph, that the drive may be if ‘the use of the employee’s vehicle

provides some direct or incidental benefit to the employer’ and ‘there may be a

benefit to the employer if, one, the employee has [agreed] to make the vehicle

available as an accommodation to the employer, and two, the employer has

reasonably come to rely on the vehicle’s use and expect the employee to make

it available regularly.’ (CACI No. 3725.)” (Jorge v. Culinary Institute of

America (2016) 3 Cal.App.5th 382, 401–402 [207 Cal.Rptr.3d 586], internal

citation omitted.)

• “ ‘A well-known exception to the going-and-coming rule arises where the use of

the car gives some incidental benefit to the employer. Thus, the key inquiry is

whether there is an incidental benefit derived by the employer. [Citation.]’ . . .

The exception can apply if the use of a personally owned vehicle is either an

express or implied condition of employment, or if the employee has agreed,

expressly or implicitly, to make the vehicle available as an accommodation to

the employer and the employer has ‘reasonably come to rely upon its use and

[to] expect the employee to make the vehicle available on a regular basis while

still not requiring it as a condition of employment.’ ” (Lobo, supra, 182

Cal.App.4th at p. 297, original italics, internal citations omitted.)

• “ ‘To be sure, ordinary commuting is beyond the scope of employment . . . .

Driving a required vehicle, however, is a horse of another color because it

satisfies the control and benefit elements of respondeat superior. An employee

who is required to use his or her own vehicle provides an “essential

instrumentality” for the performance of the employer’s work. . . . When a

vehicle must be provided by an employee, the employer benefits by not having

to have available an office car and yet possessing a means by which off-site
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visits can be performed by its employees.’ ” (Moradi, supra, 219 Cal.App.4th at

p. 899.)

• “When an employer requires an employee to use a personal vehicle, it exercises

meaningful control over the method of the commute by compelling the

employee to foreswear the use of carpooling, walking, public transportation, or

just being dropped off at work.” (Moradi, supra, 219 Cal.App.4th at p. 899.)

• “The cases invoking the required-vehicle exception all involve employees

whose jobs entail the regular use of a vehicle to accomplish the job in contrast

to employees who use a vehicle to commute to a definite place of business.”

(Tryer v. Ojai Valley School Dist. (1992) 9 Cal.App.4th 1476, 1481 [12

Cal.Rptr.2d 114].)

• “[N]ot all benefits to the employer are of the type that satisfy the incidental

benefits exception. The requisite benefit must be one that is ‘not common to

commute trips by ordinary members of the work force.’ Thus, employers benefit

when employees arrive at work on time, but this benefit is insufficient to satisfy

the incidental benefits exception. An example of a sufficient benefit is where an

employer enlarges the available labor market by providing travel expenses and

paying for travel time.” (Pierson, supra, 4 Cal.App.5th at p. 630.)

• “Where the incidental benefit exception applies, the employee’s commute

directly between work and home is considered to be within the scope of

employment for respondeat superior purposes. Minor deviations from a direct

commute are also included, but there is no respondeat superior liability if the

employee substantially departs from the employer’s business or is engaged in a

purely personal activity at the time of the tortious injury.” (Halliburton Energy

Services, Inc. v. Department of Transportation (2013) 220 Cal.App.4th 87, 97

[162 Cal.Rptr.3d 752].)

• “Here, the required vehicle exception to the going and coming rule, not the

special errand exception, governs our analysis. Accordingly, we have not

applied the six factors used in special errand cases to determine whether

[employee] was acting within the scope of her employment at the time of the

accident. [¶ ] Rather, we have applied the relevant principles under the required

vehicle exception. Those principles differ from the six factors used to determine

whether the special errand exception applies. In the present case, [employer]

required [employee] to use her personal vehicle to travel to and from the office

and other destinations. She also had to use her personal vehicle before, during,

and after regular work hours to develop new business. We have properly

examined whether [employee]’s use of her personal vehicle conferred an

incidental benefit on [employer]—it did; whether her planned stops at the frozen

yogurt shop and the yoga studio were an unforeseeable, substantial departure

from her commute—they were not; whether they were a foreseeable, minor

deviation from her regular commute—they were; whether they were not so

unusual or startling that it would be unfair to include the resulting loss among

the other costs of the employer’s business—they were not; and whether they

were necessary for [employee]’s comfort, convenience, health, and
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welfare—they were.” (Moradi, supra, 219 Cal.App.4th at pp. 907–908.)

• “[T]he employee’s trip was outside the scope of his employment despite the

payment of the travel allowance.” (Caldwell v. A.R.B., Inc. (1986) 176

Cal.App.3d 1028, 1041 [222 Cal.Rptr. 494].)

• “[A]lthough the employment relationship is ordinarily suspended when the

employee is going or coming, ‘the employer may agree, either expressly or

impliedly, that the relationship shall continue during the period of “going and

coming,” . . . . Such an agreement may be inferred from the fact that the

employer furnishes transportation to and from work as an incident to the

employment. [Citations.] It seems equally clear that such an agreement may

also be inferred from the fact that the employer compensates the employee for

the time consumed in traveling to and from work.’ ” (Hinman v. Westinghouse

Electric Co. (1970) 2 Cal.3d 956, 962 [88 Cal.Rptr. 188, 471 P.2d 988].)

• “One exception to the going and coming rule has been recognized when the

commute involves ‘ “an incidental benefit to the employer, not common to

commute trips by ordinary members of the work force.” [Citation.]’ When the

employer incidentally benefits from the employee’s commute, that commute

may become part of the employee’s workday for the purposes of respondeat

superior liability. [¶ ] The incidental benefit exception has been applied when

the employer furnishes, or requires the employee to furnish, a vehicle for

transportation on the job, and the negligence occurs while the employee is

traveling to or from work in that vehicle.” (Halliburton Energy Services, Inc.,

supra, 220 Cal.App.4th at p. 96, internal citation omitted.)

• “Public policy would be ill-served by a rule establishing 24-hour employer

liability for on-call employees, regardless of the nature of the employee’s

activities at the time of an accident.” (Le Elder v. Rice (1994) 21 Cal.App.4th

1604, 1610 [26 Cal.Rptr.2d 749].)

• “[T]he trier of fact remains free to determine in a particular case that the

employee’s use of his or her vehicle was too infrequent to confer a sufficient

benefit to the employer so as to make it reasonable to require the employer to

bear the cost of the employee’s negligence in operating the vehicle. This is

particularly true in the absence of an express requirement that the employee

make his or her vehicle available for the employer’s benefit or evidence that the

employer actually relied on the availability of the employee’s car to further the

employer’s purposes.” (Lobo v. Tamco (2014) 230 Cal.App.4th 438, 447 [178

Cal.Rptr.3d 515].)

Secondary Sources

3 Witkin, Summary of California Law (10th ed. 2005) Agency and Employment,
§ 184

Haning, et al., California Practice Guide: Personal Injury, Ch. 2(II)-A, Part II
Theories Of Recovery—Vicarious Liability, ¶ 2:803 (The Rutter Group)

2 Levy et al., California Torts, Ch. 20, Motor Vehicles, § 20.42[3][d] (Matthew
Bender)
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2 California Employment Law, Ch. 30, Employers’ Tort Liability to Third Parties
for Conduct of Employees, § 30.05 (Matthew Bender)

21 California Forms of Pleading and Practice, Ch. 248, Employer’s Liability for
Employee’s Torts, § 248.16 (Matthew Bender)

37 California Forms of Pleading and Practice, Ch. 427, Principal and Agent
(Matthew Bender)

10 California Points and Authorities, Ch. 100A, Employer and Employee:
Respondeat Superior, § 100A.26 et seq. (Matthew Bender)

1 California Civil Practice: Torts § 3:10 (Thomson Reuters)
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3903A. Medical Expenses—Past and Future (Economic Damage)

[Insert number, e.g., “1.”] [Past] [and] [future] medical expenses.

[To recover damages for past medical expenses, [name of plaintiff] must
prove the reasonable cost of reasonably necessary medical care that [he/
she] has received.]

[To recover damages for future medical expenses, [name of plaintiff]
must prove the reasonable cost of reasonably necessary medical care
that [he/she] is reasonably certain to need in the future.]

New September 2003

Sources and Authority

• “[A] person injured by another’s tortious conduct is entitled to recover the

reasonable value of medical care and services reasonably required and

attributable to the tort.” (Hanif v. Housing Authority of Yolo County (1988) 200

Cal.App.3d 635, 640 [246 Cal.Rptr. 192], internal citations omitted; see also

Helfend v. Southern Cal Rapid Transit Dist. (1970) 2 Cal.3d 1, 6 [84 Cal.Rptr.

173, 465 P.2d 61 [collateral source rule].)

• “An injured plaintiff is entitled to recover the reasonable value of medical

services that are reasonably certain to be necessary in the future.” (J.P. v.

Carlsbad Unified School Dist. (2014) 232 Cal.App.4th 323, 341 [181

Cal.Rptr.3d 286].)

• “The jury in this case was properly instructed with CACI No. 3903A, which

directs the jury to determine ‘the reasonable cost of reasonably necessary

medical care that [plaintiff] is reasonably certain to need in the future.’ ”

(Markow v. Rosner (2016) 3 Cal.App.5th 1027, 1050 [208 Cal.Rptr.3d 363].)

• “The jury was properly instructed in this case to determine ‘the reasonable cost

of reasonably necessary medical care that [plaintiff] has received’ and ‘the

reasonable cost of reasonably necessary medical care that [plaintiff] is

reasonably certain to need in the future.’ But as a consequence of the

discrepancy in recent decades between the amount patients are typically billed

by health care providers and the lower amounts usually paid in satisfaction of

the charges (whether by a health insurer or otherwise), controversy has arisen as

to how to measure the reasonable costs of medical care in a variety of factual

scenarios.” (Bermudez v. Ciolek (2015) 237 Cal.App.4th 1311, 1328 [188

Cal.Rptr.3d 820].)

• “[A] plaintiff may recover as economic damages no more than the reasonable

value of the medical services received and is not entitled to recover the

reasonable value if his or her actual loss was less. California decisions have

focused on ‘reasonable value’ in the context of limiting recovery to reasonable
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expenditures, not expanding recovery beyond the plaintiff’s actual loss or

liability. To be recoverable, a medical expense must be both incurred and

reasonable.” (Howell v. Hamilton Meats & Provisions, Inc. (2011) 52 Cal.4th

541, 555 [129 Cal.Rptr.3d 325, 257 P.3d 1130], original italics, internal citations

omitted.)

• “[A]n injured plaintiff whose medical expenses are paid through private

insurance may recover as economic damages no more than the amounts paid by

the plaintiff or his or her insurer for the medical services received or still owing

at the time of trial. In so holding, we in no way abrogate or modify the

collateral source rule as it has been recognized in California; we merely

conclude the negotiated rate differential—the discount medical providers offer

the insurer—is not a benefit provided to the plaintiff in compensation for his or

her injuries and therefore does not come within the rule.” (Howell, supra, 52

Cal.4th at p. 566.)

• “[W]hen a medical care provider has, by agreement with the plaintiff’s private

health insurer, accepted as full payment for the plaintiff’s care an amount less

than the provider’s full bill, evidence of that amount is relevant to prove the

plaintiff’s damages for past medical expenses and, assuming it satisfies other

rules of evidence, is admissible at trial. Evidence that such payments were made

in whole or in part by an insurer remains, however, generally inadmissible

under the evidentiary aspect of the collateral source rule. Where the provider

has, by prior agreement, accepted less than a billed amount as full payment,

evidence of the full billed amount is not itself relevant on the issue of past

medical expenses.” (Howell, supra, 52 Cal.4th at p. 567, internal citation

omitted.)

• “Howell offered no bright-line rule on how to determine ‘reasonable value’

when uninsured plaintiffs have incurred (but not paid) medical bills.

[Defendant] is correct that the concept of market or exchange value was

endorsed by Howell as the proper way to think about the ‘reasonable value’ of

medical services. But she is incorrect to the extent she suggests (1) [Plaintiff] is

necessarily in the same market as insured health care recipients or wealthy

health care recipients who can pay cash; or (2) Howell prescribes a particular

method for determining the ‘reasonable value’ of medical services.” (Bermudez,

supra, 237 Cal.App.4th at p. 1330.)

• “In sum, the measure of medical damages is the lesser of (1) the amount paid

or incurred, and (2) the reasonable value of the medical services provided. In

practical terms, the measure of damages in insured plaintiff cases will likely be

the amount paid to settle the claim in full. It is theoretically possible to prove

the reasonable value of services is lower than the rate negotiated by an insurer.

But nothing in the available case law suggests this will be a particularly fruitful

avenue for tort defendants. Conversely, the measure of damages for uninsured

plaintiffs who have not paid their medical bills will usually turn on a wide-

ranging inquiry into the reasonable value of medical services provided, because

uninsured plaintiffs will typically incur standard, nondiscounted charges that
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will be challenged as unreasonable by defendants.” (Bermudez, supra, 237

Cal.App.4th at pp. 1330–1331.)

• “[T]he inquiry into reasonable value for the medical services provided to an

uninsured plaintiff is not necessarily limited to the billed amounts where a

defendant seeks to introduce evidence that a lesser payment has been made to

the provider by a factor . . . . In such cases, the inquiry requires some

additional evidence showing a nexus between the amount paid by the factor and

the reasonable value of the medical services.” (Uspenskaya v. Meline (2015)

241 Cal.App.4th 996, 1007 [194 Cal.Rptr.3d 364].)

• “Where a medical provider has (1) rendered medical services to a plaintiff, (2)

issued a bill for those services, and (3) subsequently written off a portion of the

bill gratuitously, the amount written off constitutes a benefit that may be

recovered by the plaintiff under the collateral source rule.” (Sanchez v.

Strickland (2011) 200 Cal.App.4th 758, 769 [133 Cal.Rptr.3d 342].)

• “It is established that ‘the reasonable value of nursing services required by the

defendant’s tortious conduct may be recovered from the defendant even though

the services were rendered by members of the injured person’s family and

without an agreement or expectation of payment. Where services in the way of

attendance and nursing are rendered by a member of the plaintiff’s family, the

amount for which the defendant is liable is the amount for which reasonably

competent nursing and attendance by others could have been obtained. The fact

that the injured party had a legal right to the nursing services (as in the case of

a spouse) does not, as a general rule, prevent recovery of their value . . . .’ ”

(Hanif, supra, 200 Cal.App.3d at pp. 644–645, internal citations omitted.)

• “Two points about the sufficiency of evidence to support a judgment can fairly

be taken from Howell. First, the amount paid to settle in full an insured

plaintiff’s medical bills is likely substantial evidence on its own of the

reasonable value of the services provided. Second, consistent with pre-Howell

law, initial medical bills are generally insufficient on their own as a basis for

determining the reasonable value of medical services. Ensuing cases have held

that a plaintiff who relies solely on evidence of unpaid medical charges will not

meet his burden of proving the reasonable value of medical damages with

substantial evidence.” (Bermudez, supra, 237 Cal.App.4th at p. 1335, internal

citations omitted.)

• Nor is it necessary that the amount of the award equal the alleged medical

expenses for it has long been the rule that the costs alone of medical treatment

and hospitalization do not govern the recovery of such expenses. It must be

shown additionally that the services were attributable to the accident, that they

were necessary, and that the charges for such services were reasonable.”

(Dimmick v. Alvarez (1961) 196 Cal.App.2d 211, 216 [16 Cal.Rptr. 308].)

• “The intervention of a third party in purchasing a medical lien does not prevent

a plaintiff from recovering the amounts billed by the medical provider for care

and treatment, as long as the plaintiff legitimately incurs those expenses and
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remains liable for their payment. Nor does the rule [that a plaintiff in a tort

action cannot recover more than the amount of medical expenses he or she paid

or incurred, even if the reasonable value of those services might be a greater

sum] forbid the jury from considering the amounts billed by the provider as

evidence of the reasonable value of the services.” (Katiuzhinsky v. Perry (2007)

152 Cal.App.4th 1288, 1291 [62 Cal.Rptr.3d 309]; see also Moore v. Mercer

(2016) 4 Cal.App.5th 424, 436 [209 Cal.Rptr.3d 101] [“Nothing in Howell

suggests a need to revisit the issues we addressed in Katiuzhinsky”].)

• “The fact that a hospital or doctor, for administrative or economic convenience,

decides to sell a debt to a third party at a discount does not reduce the value of

the services provided in the first place.” (Uspenskaya, supra, 241 Cal.App.4th at

p. 1003.)

• “Because the provider may no longer assert a lien for the full cost of its

services, the Medicaid beneficiary may only recover the amount payable under

Medicaid as his or her medical expenses in an action against a third party

tortfeasor.” (Olszewski v. Scripps Health (2003) 30 Cal.4th 798, 827 [135

Cal.Rptr.2d 1, 69 P.3d 927], internal citation omitted.)

• “ ‘To entitle a plaintiff to recover present damages for apprehended future

consequences, there must be evidence to show such a degree of probability of

their occurring as amounts to a reasonable certainty that they will result from

the original injury.’ ” (Bellman v. San Francisco High School Dist. (1938) 11

Cal.2d 576, 588 [81 P.2d 894], internal citation omitted.)

• “It is for the jury to determine the probabilities as to whether future detriment is

reasonably certain to occur in any particular case. [Citation.] It is ‘not required’

for a doctor to ‘testify that he [is] reasonably certain that the plaintiff would be

disabled in the future. All that is required to establish future disability is that

from all the evidence, including the expert testimony, if there be any, it

satisfactorily appears that such disability will occur with reasonable certainty.

[Citations.]’ [Citation.] The fact that the amount of future damages may be

difficult to measure or subject to various possible contingencies does not bar

recovery.” (J.P., supra, 232 Cal.App.4th at pp. 341–342.)

• “[I]t seems particularly appropriate for the trial court to perform its traditional

gatekeeper role as to the admissibility of evidence and, pursuant to Evidence

Code section 352, to determine whether evidence that is minimally probative

should be admitted or whether it will require an undue consumption of time to

try the collateral issues that evidence of what a third party paid for an account

receivable and lien will necessarily raise.” (Moore, supra, 4 Cal.App.5th at p.

443.)

• “[E]vidence which might be admissible in one case might not be admissible in

another. ‘[T]he facts and circumstances of the particular case dictate what

evidence is relevant to show the reasonable market value of the services at

issue . . . .’ ” (Moore, supra, 4 Cal.App.5th at p. 442.)
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6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1670

Hanning et al., California Practice Guide: Personal Injury, Ch. 3-A, Damages:
Introduction, ¶¶ 3:1–3:19.4 (The Rutter Group)

Hanning et al., California Practice Guide: Personal Injury, Ch. 3-C, Specific Items
Of Compensatory Damages, ¶¶ 3:33–3:233 (The Rutter Group)

California Tort Damages (Cont.Ed.Bar) Bodily Injury, §§ 1.19–1.31

4 Levy et al., California Torts, Ch. 52, Medical Expenses and Economic Loss,
§§ 52.01, 52.03 (Matthew Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.45
(Matthew Bender)

6 California Points and Authorities, Ch. 64, Damages: Tort, § 64.192 (Matthew
Bender)

1 California Civil Practice: Torts § 5:12 (Thomson Reuters)

CACI No. 3903A

319

0319 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:31 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83


3903D. Lost Earning Capacity (Economic Damage)

[Insert number, e.g., “4.”] The loss of [name of plaintiff]’s ability to earn
money.

To recover damages for the loss of the ability to earn money as a result
of the injury, [name of plaintiff] must prove:

1. That it is reasonably certain that the injury that [name of
plaintiff] sustained will cause [him/her] to earn less money in the
future than [he/she] otherwise could have earned; and

2. The reasonable value of that loss to [him/her].

In determining the reasonable value of the loss, compare what it is
reasonably probable that [name of plaintiff] could have earned without
the injury to what [he/she] can still earn with the injury. [Consider the
career choices that [name of plaintiff] would have had a reasonable
probability of achieving.] It is not necessary that [he/she] have a work
history.

New September 2003; Revised April 2004, April 2008, May 2017

Directions for Use

This instruction is not intended for use in employment cases.

If lost profits are asserted as an element of damages, see CACI No. 3903N, Lost

Profits (Economic Damage).

If there is a claim for both lost future earnings and lost earning capacity, give also

CACI No. 3903C, Past and Future Lost Earnings (Economic Damage). The verdict

form should ensure that the same loss is not computed under both standards.

In the last paragraph, include the bracketed sentence if the plaintiff is of sufficient

age that reasonable probabilities can be projected about career opportunities.

Sources and Authority

• Before [lost earning capacity] damages may be awarded, a jury must (1) find

the injury that the plaintiff sustained will result in a loss of earning capacity,

and (2) assign a value to that loss by comparing what the plaintiff could have

earned without the injury to what she can still earn with the injury.” (Licudine

v. Cedars-Sinai Medical Center (2016) 3 Cal.App.5th 881, 887 [208 Cal.Rptr.3d

170].)

• “Loss of earning power is an element of general damages which can be inferred

from the nature of the injury, without proof of actual earnings or income either

before or after the injury, and damages in this respect are awarded for the loss

of ability thereafter to earn money.” (Connolly v. Pre-Mixed Concrete Co.
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(1957) 49 Cal.2d 483, 489 [319 P.2d 343].)

• “Because these damages turn on the plaintiff’s earning capacity, the focus is

‘not [on] what the plaintiff would have earned in the future[,] but [on] what she

could have earned.’ Consequently, proof of the plaintiff’s prior earnings, while

relevant to demonstrate earning capacity, is not a prerequisite to the award of

these damages, nor a cap on the amount of those damages. Indeed, proof that

the plaintiff had any prior earnings is not required because the ‘vicissitudes of

life might call upon [the plaintiff] to make avail of her capacity to work,’ even

if she had not done so previously.” (Licudine, supra, 3 Cal.App.5th at pp.

893–894, internal citations omitted.)

• “Such damages are ‘. . . awarded for the purpose of compensating the plaintiff

for injury suffered, i.e., restoring . . . [her] as nearly as possible to . . . [her]

former position, or giving . . . [her] some pecuniary equivalent.’ Impairment of

the capacity or power to work is an injury separate from the actual loss of

earnings.” (Hilliard v. A. H. Robins Co. (1983) 148 Cal.App.3d 374, 412 [196

Cal.Rptr. 117], original italics, internal citations omitted.)

• “[T]he jury must fix a plaintiff’s future earning capacity based on what it is

‘reasonably probable’ she could have earned.” (Licudine, supra, 3 Cal.App.5th

at p. 887.)

• “A plaintiff’s earning capacity without her injury is a function of two

variables—the career(s) the plaintiff could have pursued and the salaries

attendant to such career(s).” (Licudine, supra, 3 Cal.App.5th at p. 894.)

• “How is the jury to assess what career(s) are available to the plaintiff? Is the

sky the limit? In other words, can a plaintiff urge the jury to peg her earning

capacity to the salary of a world-class athlete, neuroscientist, or best-selling

author just by testifying that is what she wanted to do? Or must the jury instead

determine a plaintiff’s earning capacity by reference to the career choices the

plaintiff stood a realistic chance of accomplishing? We conclude some modicum

of scrutiny by the trier of fact is warranted, and hold that the jury must look to

the earning capacity of the career choices that the plaintiff had a reasonable

probability of achieving.” (Licudine, supra, 3 Cal.App.5th at p. 894.)

• “Once the jury has determined which career options are reasonably probable for

the plaintiff to achieve, how is the jury to value the earning capacity of those

careers? Precedent suggests three methods: (1) by the testimony of an expert

witness; (2) by the testimony of lay witnesses, including the plaintiff; or (3) by

proof of the plaintiff’s prior earnings in that same career. As these options

suggest, expert testimony is not always required.” (Licudine, supra, 3

Cal.App.5th at p. 897.)

• “ ‘Under the prevailing American rule, a tort victim suing for damages for

permanent injuries is permitted to base his recovery “on his prospective

earnings for the balance of his life expectancy at the time of his injury

undiminished by any shortening of that expectancy as a result of the injury.” ’ ”

(Fein v. Permanente Medical Group (1985) 38 Cal.3d 137, 153 [211 Cal.Rptr.
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368, 695 P.2d 665], internal citations omitted.)

• “[T]he majority view is that no deduction is made for the injured party’s

expected living expenses during the lost years.” (Overly v. Ingalls Shipbuilding,

Inc. (1999) 74 Cal.App.4th 164, 175 [87 Cal.Rptr.2d 626], internal citations

omitted.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1666, 1667

California Tort Damages (Cont.Ed.Bar) Bodily Injury, § 1.42

4 Levy et al., California Torts, Ch. 52, Medical Expenses and Economic Loss,
§§ 52.10–52.11 (Matthew Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.46
(Matthew Bender)

6 California Points and Authorities, Ch. 64, Damages: Tort (Matthew Bender)

1 California Civil Practice: Torts, § 5:15 (Thomson Reuters)
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3903J. Damage to Personal Property (Economic Damage)

[Insert number, e.g., “10.”] The harm to [name of plaintiff]’s [item of
personal property, e.g., automobile].

To recover damages for harm to personal property, [name of plaintiff]
must prove the reduction in the [e.g., automobile]’s value or the
reasonable cost of repairing it, whichever is less. [If there is evidence of
both, [name of plaintiff] is entitled to the lesser of the two amounts.]

[However, if you find that the [e.g., automobile] can be repaired, but
after repairs it will be worth less than it was before the harm, the
damages are (1) the difference between its value before the harm and its
lesser value after the repairs have been made; plus (2) the reasonable
cost of making the repairs. The total amount awarded may not exceed
the [e.g., automobile]’s value before the harm occurred.]

To determine the reduction in value if repairs cannot be made, you
must determine the fair market value of the [e.g., automobile] before the
harm occurred and then subtract the fair market value immediately
after the harm occurred.

“Fair market value” is the highest price that a willing buyer would have
paid to a willing seller, assuming:

1. That there is no pressure on either one to buy or sell; and

2. That the buyer and seller are fully informed of the condition and
quality of the [e.g., automobile].

New September 2003; Revised December 2011, June 2013, December 2015

Directions for Use

Do not give this instruction if the property had no monetary value either before or

after injury. (See Kimes v. Grosser (2011) 195 Cal.App.4th 1556, 1560 [126

Cal.Rptr.3d 581] [CACI No. 3903J has no application to prevent proof of out-of-

pocket expenses to save the life of a pet cat].) See CACI No. 3903O, Injury to Pet

(Economic Damage).

Give the optional second paragraph if the property can be repaired, but the value

after repair may be less than before the harm occurred. (See Merchant Shippers

Association v. Kellogg Express and Draying Co. (1946) 28 Cal.2d 594, 600 [170

P.2d 923].)

Sources and Authority

• “The general rule is that the measure of damages for tortious injury to personal

property is the difference between the market value of the property immediately
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before and immediately after the injury, or the reasonable cost of repair if that

cost be less than the diminution in value. This rule stems from the basic code

section fixing the measure of tort damage as ‘the amount which will

compensate for all the detriment proximately caused thereby.’ [citations]”

(Pacific Gas & Electric Co. v. Mounteer (1977) 66 Cal.App.3d 809, 812 [136

Cal.Rptr. 280].)

• “It has also been held that the price at which a thing can be sold at public sale,

or in the open market, is some evidence of its market value. In San Diego

Water Co. v. San Diego, the rule is announced that the judicial test of market

value depends upon the fact that the property in question is marketable at a

given price, which in turn depends upon the fact that sales of similar property

have been, and are being, made at ascertainable prices. In Quint v. Dimond, it

was held competent to prove market value in the nearest market.” (Tatone v.

Chin Bing (1936) 12 Cal.App.2d 543, 545–546 [55 P.2d 933], internal citations

omitted.)

• “ ‘Where personal property is injured but not wholly destroyed, one rule is that

the plaintiff may recover the depreciation in value (the measure being the

difference between the value immediately before and after the injury), and

compensation for the loss of use.’ In the alternative, the plaintiff may recover

the reasonable cost of repairs as well as compensation for the loss of use while

the repairs are being accomplished. If the cost of repairs exceeds the

depreciation in value, the plaintiff may only recover the lesser sum. Similarly, if

depreciation is greater than the cost of repairs, the plaintiff may only recover

the reasonable cost of repairs. If the property is wholly destroyed, the usual

measure of damages is the market value of the property.” (Hand Electronics,

Inc. v. Snowline Joint Unified School Dist. (1994) 21 Cal.App.4th 862, 870 [26

Cal.Rptr.2d 446], internal citations omitted.)

• The cost of replacement is not a proper measure of damages for injury to

personal property. (Hand Electronics Inc., supra, 21 Cal.App.4th at p. 871.)

• “When conduct complained of consists of intermeddling with personal property

‘the owner has a cause of action for trespass or case, and may recover only the

actual damages suffered by reason of the impairment of the property or the loss

of its use.’ ” (Itano v. Colonial Yacht Anchorage (1968) 267 Cal.App.2d 84, 90

[72 Cal.Rptr. 823], internal citations omitted.)

• “The measure of damage for wrongful injury to personal property is that

difference between the market value of the property immediately before and

immediately after the injury, or the reasonable cost of repair if such cost be less

than the depreciation in value.” (Smith v. Hill (1965) 237 Cal.App.2d 374, 388

[47 Cal.Rptr. 49], internal citations omitted.)

• “[I]t is said . . . that ‘if the damaged property cannot be completely repaired,

the measure of damages is the difference between its value before the injury

and its value after the repairs have been made, plus the reasonable cost of

making the repairs. The foregoing rule gives the plaintiff the difference between
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the value of the machine before the injury and its value after such injury, the

amount thereof being made up of the cost of repairs and the depreciation

notwithstanding such repairs.’ The rule urged by defendant, which limits the

recovery to the cost of repairs, is applicable only in those cases in which the

injured property ‘can be entirely repaired.’ This latter rule presupposes that the

damaged property can be restored to its former state with no depreciation in its

former value.” (Merchant Shippers Association, supra, 28 Cal.2d at p. 600,

internal citations omitted.)

• “In personal property cases, plaintiffs are entitled to present evidence of the cost

of repairs even in cases where recovery is limited to the lost market value of

property. The cost of repairs constitutes a prima facie measure of damages, and

it is the defendant’s burden to respond with proof of a lesser diminution in

value.” (Kimes, supra, 195 Cal.App.4th at p. 1560, internal citation omitted.)

• “In this case, the policy language was clear and explicit. Regarding coverage

for car damage, it provided that [insurer] ‘may pay the loss in money or repair

. . . damaged . . . property.’ The policy’s use of the term ‘may’ suggests

[insurer] had the discretion to choose between the two options.” (Baldwin v.

AAA Northern California, Nevada & Utah Ins. Exchange (2016) 1 Cal.App.5th

545, 550 [204 Cal.Rptr.3d 433].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1718, 1719

Haning et al., California Practice Guide: Personal Injury, Ch. 3-C, Specific Items Of
Compensatory Damages, ¶ 3:220 et seq. (The Rutter Group)

California Tort Damages (Cont.Ed.Bar) Vehicles and Other Personal Property,
§§ 13.8–13.11

4 Levy et al., California Torts, Ch. 52, Medical Expenses and Economic Loss,
§ 52.31 (Matthew Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages, §§ 177.41,
177.44 (Matthew Bender)

6 California Points and Authorities, Ch. 64, Damages: Tort, § 64.26 et seq.
(Matthew Bender)

1 California Civil Practice: Torts § 5:16 (Thomson Reuters)
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3935. Prejudgment Interest (Civ. Code, § 3288)

If you decide that [name of plaintiff] is entitled to recover damages for
past economic loss in one or more of the categories of damages that
[she/he/it] claims, then you must decide whether [he/she/it] should also
receive prejudgment interest on each item of loss in those categories.
Prejudgment interest is the amount of interest the law provides to a
plaintiff to compensate for the loss of the ability to use the funds. If
prejudgment interest is awarded, it is computed from the date on which
each loss was incurred until the date on which you sign your verdict.

Whether [name of plaintiff] should receive an award of prejudgment
interest on all, some, or none of any past economic damages that you
may award is within your discretion. If you award these damages to
[name of plaintiff], you will be asked to address prejudgment interest in
the special verdict form.

New December 2016

Directions for Use

Give this instruction if the court determines that the jury may award prejudgment

interest. In an action for the breach of an obligation not arising from contract, and

in every case of oppression, fraud, or malice, interest may be given, in the

discretion of the jury. (Civ. Code, § 3288.) The statute allows the jury to award

prejudgment interest on any claim within its scope. (Bullis v. Security Pac. Nat’l

Bank (1978) 21 Cal.3d 801, 814 [148 Cal.Rptr. 22, 582 P.2d 109].) The special

verdict form may need to be augmented for the jury to make any factual findings

that are required in order to calculate the amount of prejudgment interest.

The role of the jury in awarding prejudgment interest is not clear from Civil Code

section 3288. This instruction assumes that the court exercises a gatekeeper

function of deciding whether the case is one to which the statute applies. The jury

does not select the interest rate, which is seven percent as a matter of law.

(Michelson v. Hamada (1994) 29 Cal.App.4th 1566, 1585 [36 Cal.Rptr.2d 343].)

It is settled that prejudgment interest cannot be awarded on damages for the

intangible, noneconomic aspects of mental and emotional injury because they are

inherently nonpecuniary, unliquidated, and not readily subject to precise calculation.

(Greater Westchester Homeowners Assn v. L.A. (1979) 26 Cal.3d 86, 102–103 [160

Cal.Rptr.733, 603 P.2d 1329].) This instruction assumes that implicit in the

reasoning for denying prejudgment interest for noneconomic damages is

authorization to award it on all past economic damages, as these amounts are

pecuniary and subject to more precise calculation. This instruction should not be

given unless damages of this nature are claimed.

Since the statute is permissive, the jury has the discretion to deny prejudgment
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interest, even if it might otherwise be authorized. (See King v. Southern Pacific Co.

(1895) 109 Cal. 96, 99 [41 P. 786] [error to instruct jury that it must add

prejudgment interest to award of damages].)

Whether interest may be compounded is also not resolved. (Compare Douglas v.

Westfall (1952) 113 Cal.App. 2d 107, 112 [248 P.2d 68] [trustee cannot be charged

with compound interest unless s/he has been guilty of some positive misconduct or

willful violation of duty; in cases of mere negligence, no more than simple interest

can properly be added] and State v. Day (1946) 76 Cal.App.2d 536, 554 [173 P.2d

399] [general rule is that interest may not be computed on accrued interest unless

by special statutory provision, or by stipulation of the parties] with Michelson,

supra, 29 Cal.App.4th at p. 1588 [jury is vested with discretion to award

prejudgment interest under section 3288, including compound interest] and McNulty

v. Copp (1954) 125 Cal.App.2d 697, 712 [271 P.2d 90] [compound interest is

properly allowed on a claim for wrongful and fraudulent detention of personalty].)

Sources and Authority

• Interest on obligation not arising from contract. Civil Code section 3288.

• “Under Civil Code section 3288, the trier of fact may award prejudgment

interest ‘[in] an action for the breach of an obligation not arising from contract,

and in every case of oppression, fraud, or malice . . . .’ “ (Bullis, supra, 21

Cal.3d at p. 814, original italics.)

• “[U]nlike Civil Code section 3287, which relates to liquidated and contractual

claims, section 3288 permits discretionary prejudgment interest for unliquidated

tort claims.” (Greater Westchester Homeowners Assn, supra, 26 Cal.3d at p.

102.)

• “Conceptually, prejudgment interest is an element of damages, not a cost of

litigation.” (Watson Bowman Acme Corp. v. RGW Construction, Inc. (2016) 2

Cal.App.5th 279, 293 [206 Cal.Rptr.3d 281].)

• “In Bullis, we characterized prejudgment interest as ‘awarded to compensate a

party for the loss of his or her property.’ The award of such interest represents

the accretion of wealth which money or particular property could have produced

during a period of loss. Using recognized and established techniques a fact

finder can usually compute with fair accuracy the interest on a specific sum of

money, or on property subject to specific valuation. Furthermore, the date of

loss of the property is usually ascertainable, thus permitting an accurate interest

computation.” (Greater Westchester Homeowners Assn, supra, 26 Cal.3d at pp.

102–103, internal citations omitted.)

• “The award of [prejudgment] interest represents the accretion of wealth which

money or particular property could have produced during a period of loss.”

(Canavin v. Pac. Southwest Airlines (1983)148 Cal.App.3d 512, 525 [196

Cal.Rptr. 82].)

• “However, damages for the intangible, noneconomic aspects of mental and

emotional injury are of a different nature. They are inherently nonpecuniary,
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unliquidated and not readily subject to precise calculation. The amount of such

damages is necessarily left to the subjective discretion of the trier of fact.

Retroactive interest on such damages adds uncertain conjecture to speculation.

Moreover where, as here, the injury was of a continuing nature, it is particularly

difficult to determine when any particular increment of intangible loss arose.

Acknowledging the problem, the trial court arbitrarily resorted to an ‘averaging’

method applied to both the amount and duration of the loss. In our view this

process was impermissibly speculative.” (Greater Westchester Homeowners

Assn, supra, 26 Cal.3d at p. 103.)

• “The amount of damages awarded in a wrongful death case designed to

compensate these noneconomic losses are akin to those awarded for pain and

suffering and emotional distress in Greater Westchester and do not support

prejudgment interest. However, plaintiffs are entitled to prejudgment interest on

those damages attributable to an ascertainable economic value, such as loss of

household services or earning capacity, as well as funeral and related expenses.

‘[It] is important to underscore that [an] award is invalid only to the extent it

represents interest on “the intangible noneconomic aspects of mental and

emotional injury” claimed by plaintiffs. [Citation.] If plaintiffs allege specific

damage that is supported by tangible evidence, prejudgment interest may

properly be awarded under Civil Code section 3288.’ ” (Canavin, supra, 148

Cal.App.3d at p. 527, internal citations omitted.)

• “Whether the proper interest rate was applied is a question of law. There is no

legislative act specifying the rate of prejudgment interest for a fraud claim, and

therefore the constitutional rate of 7 percent applies . . . .” (Michelson, supra,

29 Cal.App.4th at p. 1585.)

• “Section 3288 . . . allows interest from date of monetary loss at the discretion

of the trier of fact even if the damages are unliquidated.” (Stein v. Southern Cal.

Edison Co. (1992) 7 Cal.App.4th 565, 572 [8 Cal. Rptr. 2d 907].)

• “[T]his action lies in tort and it is the generally accepted view that

[prejudgment] interest cannot be awarded on damages for personal injury.”

(Curtis v. State of California ex rel. Dept. of Transportation (1982) 128

Cal.App.3d 668, 686 [180 Cal.Rptr. 843].)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1643–1646

4 Levy et al., California Torts, Ch. 50, Damages, §§ 50.51, 50.52 (Matthew
Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.53
(Matthew Bender)

12 California Points and Authorities, Ch. 121, Interest, §§ 121.33, 121.54 (Matthew
Bender)
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3940. Punitive Damages—Individual Defendant—Trial Not
Bifurcated

If you decide that [name of defendant]’s conduct caused [name of
plaintiff] harm, you must decide whether that conduct justifies an award
of punitive damages. The purposes of punitive damages are to punish a
wrongdoer for the conduct that harmed the plaintiff and to discourage
similar conduct in the future.

You may award punitive damages only if [name of plaintiff] proves by
clear and convincing evidence that [name of defendant] engaged in that
conduct with malice, oppression, or fraud.

“Malice” means that [name of defendant] acted with intent to cause
injury or that [name of defendant]’s conduct was despicable and was
done with a willful and knowing disregard of the rights or safety of
another. A person acts with knowing disregard when he or she is aware
of the probable dangerous consequences of his or her conduct and
deliberately fails to avoid those consequences.

“Oppression” means that [name of defendant]’s conduct was despicable
and subjected [name of plaintiff] to cruel and unjust hardship in
knowing disregard of [his/her] rights.

“Despicable conduct” is conduct that is so vile, base, or contemptible
that it would be looked down on and despised by reasonable people.

“Fraud” means that [name of defendant] intentionally misrepresented or
concealed a material fact and did so intending to harm [name of
plaintiff].

There is no fixed formula for determining the amount of punitive
damages, and you are not required to award any punitive damages. If
you decide to award punitive damages, you should consider all of the
following factors in determining the amount:

(a) How reprehensible was [name of defendant]’s conduct? In
deciding how reprehensible [name of defendant]’s conduct was,
you may consider, among other factors:

1. Whether the conduct caused physical harm;

2. Whether [name of defendant] disregarded the health or safety
of others;

3. Whether [name of plaintiff] was financially weak or vulnerable
and [name of defendant] knew [name of plaintiff] was
financially weak or vulnerable and took advantage of [him/
her/it];
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4. Whether [name of defendant]’s conduct involved a pattern or
practice; and

5. Whether [name of defendant] acted with trickery or deceit.

(b) Is there a reasonable relationship between the amount of
punitive damages and [name of plaintiff]’s harm [or between the
amount of punitive damages and potential harm to [name of
plaintiff] that [name of defendant] knew was likely to occur
because of [his/her/its] conduct]?

(c) In view of [name of defendant]’s financial condition, what amount
is necessary to punish [him/her/it] and discourage future
wrongful conduct? You may not increase the punitive award
above an amount that is otherwise appropriate merely because
[name of defendant] has substantial financial resources. [Any
award you impose may not exceed [name of defendant]’s ability to
pay.]

[Punitive damages may not be used to punish [name of defendant] for the
impact of [his/her/its] alleged misconduct on persons other than [name
of plaintiff].]

New September 2003; Revised April 2004, October 2004, December 2005, June

2006, April 2007, August 2007, October 2008

Directions for Use

This instruction is intended to apply to individual persons only. When the plaintiff

is seeking punitive damages against corporate defendants, use CACI No. 3943,

Punitive Damages Against Employer or Principal for Conduct of a Specific Agent

or Employee—Trial Not Bifurcated, or CACI No. 3945, Punitive Damages—Entity

Defendant—Trial Not Bifurcated. When plaintiff is seeking punitive damages

against both an individual person and a corporate defendant, use CACI No. 3947,

Punitive Damages—Individual and Entity Defendants—Trial Not Bifurcated.

For an instruction explaining “clear and convincing evidence,” see CACI No. 201,

Highly Probable—Clear and Convincing Proof.

Read the bracketed language at the end of the first sentence of factor (b) only if

there is evidence that the conduct of defendant that allegedly gives rise to liability

and punitive damages either caused or foreseeably threatened to cause harm to

plaintiff that would not be included in an award of compensatory damages. (Simon

v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159 [29 Cal.Rptr.3d 379,

113 P.3d 63].) The bracketed phrase concerning “potential harm” might be

appropriate, for example, if damages actually caused by the defendant’s acts are not

recoverable because they are barred by statute (id. at p. 1176, citing Neal v.

Farmers Ins. Exchange (1978) 21 Cal.3d 910, 929 [148 Cal.Rptr. 389, 582 P.2d

980] [in a bad faith insurance case, plaintiff died before judgment, precluding her
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estate’s recovery of emotional distress damages]), or if the harm caused by

defendant’s acts could have been great, but by chance only slight harm was

inflicted. (Simon, supra, 35 Cal.4th at p. 1177, citing TXO Production Corp. v.

Alliance Resources Corp. (1993) 509 U.S. 443, 459 [113 S.Ct. 2711, 125 L.Ed.2d

366] [considering the hypothetical of a person wildly firing a gun into a crowd but

by chance only damaging a pair of glasses].) The bracketed phrase should not be

given where an award of compensatory damages is the “true measure” of the harm

or potential harm caused by defendant’s wrongful acts. (Simon, supra, 35 Cal.4th at

pp. 1178–1179 [rejecting consideration for purposes of assessing punitive damages

of the plaintiff’s loss of the benefit of the bargain if the jury had found that there

was no binding contract].)

Read the optional final sentence of factor (c) only if the defendant has presented

relevant evidence regarding that issue.

Read the optional final sentence if there is a possibility that in arriving at an

amount of punitive damages, the jury might consider harm that the defendant’s

conduct may have caused to nonparties. (See Philip Morris USA v. Williams (2007)

549 U.S. 346, 353–354 [127 S.Ct. 1057, 166 L.Ed.2d 940].) Harm to others may

be relevant to determining reprehensibility based on factors (a)(2) (disregard of

health or safety of others) and (a)(4) (pattern or practice). (See State Farm Mutual

Automobile Insurance Co. v. Campbell (2003) 538 U.S. 408, 419 [123 S.Ct. 1513,

155 L.Ed.2d 585].)

“A jury must be instructed . . . that it may not use evidence of out-of-state conduct

to punish a defendant for action that was lawful in the jurisdiction where it

occurred.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S. at p.

422.) An instruction on this point should be included within this instruction if

appropriate to the facts.

In an appropriate case, the jury may be instructed that a false promise or a

suggestion of a fact known to be false may constitute a misrepresentation as the

word “misrepresentation” is used in the instruction’s definition of “fraud.”

Courts have stated that “[p]unitive damages previously imposed for the same

conduct are relevant in determining the amount of punitive damages required to

sufficiently punish and deter. The likelihood of future punitive damage awards may

also be considered, although it is entitled to considerably less weight.” (Stevens v.

Owens-Corning Fiberglas Corp. (1996) 49 Cal.App.4th 1645, 1661 [57 Cal.Rptr.2d

525], internal citations omitted.) The court in Stevens suggested that the following

instruction be given if evidence of other punitive damage awards is introduced into

evidence:

If you determine that a defendant has already been assessed with punitive

damages based on the same conduct for which punitive damages are requested

in this case, you may consider whether punitive damages awarded in other

cases have sufficiently punished and made an example of the defendant. You

must not use the amount of punitive damages awarded in other cases to

determine the amount of the punitive damage award in this case, except to the
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extent you determine that a lesser award, or no award at all, is justified in light

of the penalties already imposed. (Stevens, supra, 49 Cal.App.4th at p. 1663,

fn. 7.)

Sources and Authority

• When Punitive Damages Permitted. Civil Code section 3294.

• “An award of punitive damages is not supported by a verdict based on breach

of contract, even where the defendant’s conduct in breaching the contract was

wilful, fraudulent, or malicious. Even in those cases in which a separate tort

action is alleged, if there is ‘but one verdict based upon contract’ a punitive

damage award is improper.” (Myers Building Industries, Ltd. v. Interface

Technology, Inc. (1993) 13 Cal.App.4th 949, 960 [17 Cal.Rptr.2d 242], internal

citations omitted.)

• “The purpose of punitive damages is to punish wrongdoers and thereby deter

the commission of wrongful acts.” (Neal, supra, 21 Cal.3d at p. 928, fn. 13.)

• “Punitive damages are to be assessed in an amount which, depending upon the

defendant’s financial worth and other factors, will deter him and others from

committing similar misdeeds. Because compensatory damages are designed to

make the plaintiff ‘whole,’ punitive damages are a ‘windfall’ form of recovery.”

(College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 712 [34

Cal.Rptr.2d 898, 882 P.2d 894], internal citations omitted.)

• “It follows that the wealthier the wrongdoing defendant, the larger the award of

exemplary damages need be in order to accomplish the statutory objective.”

(Bertero v. National General Corp. (1974) 13 Cal.3d 43, 65 [118 Cal.Rptr. 184,

529 P.2d 608].)

• “ ‘A plaintiff, upon establishing his case, is always entitled of right to

compensatory damages. But even after establishing a case where punitive

damages are permissible, he is never entitled to them. The granting or

withholding of the award of punitive damages is wholly within the control of

the jury, and may not legally be influenced by any direction of the court that in

any case a plaintiff is entitled to them. Upon the clearest proof of malice in

fact, it is still the exclusive province of the jury to say whether or not punitive

damages shall be awarded. A plaintiff is entitled to such damages only after the

jury, in the exercise of its untrammeled discretion, has made the award.’ ”

(Brewer v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 801

[197 P.2d 713], internal citation omitted.)

• “In light of our holding that evidence of a defendant’s financial condition is

essential to support an award of punitive damages, Evidence Code section 500

mandates that the plaintiff bear the burden of proof on the issue. A plaintiff

seeking punitive damages is not seeking a mere declaration by the jury that he

is entitled to punitive damages in the abstract. The plaintiff is seeking an award

of real money in a specific amount to be set by the jury. Because the award,

whatever its amount, cannot be sustained absent evidence of the defendant’s
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financial condition, such evidence is ‘essential to the claim for relief.’ ” (Adams

v. Murakami (1991) 54 Cal.3d 105, 119 [284 Cal.Rptr. 318, 813 P.2d 1348],

internal citation omitted.)

• “[W]e are afforded guidance by certain established principles, all of which are

grounded in the purpose and function of punitive damages. One factor is the

particular nature of the defendant’s acts in light of the whole record; clearly,

different acts may be of varying degrees of reprehensibility, and the more

reprehensible the act, the greater the appropriate punishment, assuming all other

factors are equal. Another relevant yardstick is the amount of compensatory

damages awarded; in general, even an act of considerable reprehensibility will

not be seen to justify a proportionally high amount of punitive damages if the

actual harm suffered thereby is small. Also to be considered is the wealth of the

particular defendant; obviously, the function of deterrence will not be served if

the wealth of the defendant allows him to absorb the award with little or no

discomfort. By the same token, of course, the function of punitive damages is

not served by an award which, in light of the defendant’s wealth and the gravity

of the particular act, exceeds the level necessary to properly punish and deter.”

(Neal, supra, 21 Cal.3d at p. 928, internal citations and footnote omitted.)

• “[T]he Constitution’s Due Process Clause forbids a State to use a punitive

damages award to punish a defendant for injury that it inflicts upon nonparties

or those whom they directly represent, i.e., injury that it inflicts upon those who

are, essentially, strangers to the litigation.” (Philip Morris USA, supra, 549 U.S.

at p. 353.)

• “Evidence of actual harm to nonparties can help to show that the conduct that

harmed the plaintiff also posed a substantial risk of harm to the general public,

and so was particularly reprehensible—although counsel may argue in a

particular case that conduct resulting in no harm to others nonetheless posed a

grave risk to the public, or the converse. Yet for the reasons given above, a jury

may not go further than this and use a punitive damages verdict to punish a

defendant directly on account of harms it is alleged to have visited on

nonparties.” (Philip Morris USA, supra, 549 U.S. at p. 355.)

• “ ‘Due process does not permit courts, in the calculation of punitive damages,

to adjudicate the merits of other parties’ hypothetical claims against a defendant

under the guise of the reprehensibility analysis . . . . Punishment on these bases

creates the possibility of multiple punitive damages awards for the same

conduct . . . .’ This does not mean, however, that the defendant’s similar

wrongful conduct toward others should not be considered in determining the

amount of punitive damages.” (Bullock v. Philip Morris USA, Inc. (2011) 198

Cal.App.4th 543, 560 [131 Cal.Rptr.3d 382].)

• “Though due process does not permit courts or juries, in the calculation of

punitive damages, to adjudicate the merits of other parties’ hypothetical claims

against a defendant under the guise of the reprehensibility analysis, this does

not mean that the defendant’s similar wrongful conduct toward others should

not be considered in determining the amount of punitive damages. . . . ‘[T]o
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consider the defendant’s entire course of conduct in setting or reviewing a

punitive damages award, even in an individual plaintiff’s lawsuit, is not to

punish the defendant for its conduct toward others. An enhanced punishment for

recidivism does not directly punish the earlier offense; it is, rather, “ ‘ “a

stiffened penalty for the last crime, which is considered to be an aggravated

offense because a repetitive one.” ’ ” . . . By placing the defendant’s conduct

on one occasion into the context of a business practice or policy, an individual

plaintiff can demonstrate that the conduct toward him or her was more

blameworthy and warrants a stronger penalty to deter continued or repeated

conduct of the same nature.’ ” (Izell v. Union Carbide Corp. (2014) 231

Cal.App.4th 962, 986, fn. 10 [180 Cal.Rptr.3d 382], internal citations omitted.)

• “[A] specific instruction encompassing both the permitted and prohibited uses of

evidence of harm caused to others would be appropriate in the new trial if

requested by the parties. We believe that an instruction on these issues should

clearly distinguish between the permitted and prohibited uses of such evidence

and thus make clear to the jury the purposes for which it can and cannot

consider that evidence. A jury may consider evidence of harm caused to others

for the purpose of determining the degree of reprehensibility of a defendant’s

conduct toward the plaintiff in deciding the amount of punitive damages, but it

may not consider that evidence for the purpose of punishing the defendant

directly for harm caused to others. In our view, Judicial Council of California

Civil Jury Instructions (Aug. 2007 rev.) CACI Nos. 3940, 3942, 3943, 3945,

3947, and 3949 could convey this distinction better by stating more explicitly

that evidence of harm caused to others may be considered for the one purpose

but not for the other, and by providing that explanation together with the

reprehensibility factors rather than in connection with the reasonable

relationship issue.” (Bullock v. Philip Morris USA, Inc. (2008) 159 Cal.App.4th

655, 695, fn. 21 [71 Cal.Rptr.3d 775], internal citation omitted.)

• “ ‘[T]he most important indicium of the reasonableness of a punitive damages

award is the degree of reprehensibility of the defendant’s conduct.’ We have

instructed courts to determine the reprehensibility of a defendant by considering

whether: the harm caused was physical as opposed to economic; the tortious

conduct evinced an indifference to or a reckless disregard of the health or safety

of others; the target of the conduct had financial vulnerability; the conduct

involved repeated actions or was an isolated incident; and the harm was the

result of intentional malice, trickery, or deceit, or mere accident. The existence

of any one of these factors weighing in favor of a plaintiff may not be sufficient

to sustain a punitive damages award; and the absence of all of them renders any

award suspect.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 419, internal citation omitted.)

• “[I]n a case involving physical harm, the physical or physiological vulnerability

of the target of the defendant’s conduct is an appropriate factor to consider in

determining the degree of reprehensibility, particularly if the defendant
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deliberately exploited that vulnerability.” (Bullock, supra, 198 Cal.App.4th at p.

562, internal citation omitted.)

• “[W]e have been reluctant to identify concrete constitutional limits on the ratio

between harm, or potential harm, to the plaintiff and the punitive damages

award. We decline again to impose a bright-line ratio which a punitive damages

award cannot exceed. Our jurisprudence and the principles it has now

established demonstrate, however, that, in practice, few awards exceeding a

single-digit ratio between punitive and compensatory damages, to a significant

degree, will satisfy due process. . . . [A]n award of more than four times the

amount of compensatory damages might be close to the line of constitutional

impropriety. . . . While these ratios are not binding, they are instructive. They

demonstrate what should be obvious: Single-digit multipliers are more likely to

comport with due process, while still achieving the State’s goals of deterrence

and retribution, than awards with ratios in range of 500 to 1 . . . .” (State Farm

Mutual Automobile Insurance Co., supra, 538 U.S. at pp. 424–425, internal

citation omitted.)

• “Nonetheless, because there are no rigid benchmarks that a punitive damages

award may not surpass, ratios greater than those we have previously upheld

may comport with due process where ‘a particularly egregious act has resulted

in only a small amount of economic damages.’ The converse is also true,

however. When compensatory damages are substantial, then a lesser ratio,

perhaps only equal to compensatory damages, can reach the outermost limit of

the due process guarantee. The precise award in any case, of course, must be

based upon the facts and circumstances of the defendant’s conduct and the harm

to the plaintiff.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 425, internal citation omitted.)

• “In determining whether a punitive damages award is unconstitutionally

excessive, Brandt fees may be included in the calculation of the ratio of

punitive to compensatory damages, regardless of whether the fees are awarded

by the trier of fact as part of its verdict or are determined by the trial court after

the verdict has been rendered.” (Nickerson v. Stonebridge Life Ins. Co. (2016)

63 Cal.4th 363, 368 [203 Cal.Rptr.3d 23, 371 P.3d 242].)

• “The decision to award punitive damages is exclusively the function of the trier

of fact. So too is the amount of any punitive damage award. The relevant

considerations are the nature of the defendant’s conduct, the defendant’s wealth,

and the plaintiff’s actual damages.” (Gagnon v. Continental Casualty Co. (1989)

211 Cal.App.3d 1598, 1602 [260 Cal.Rptr. 305], internal citations omitted.)

• “The wealth of a defendant cannot justify an otherwise unconstitutional punitive

damages award.” (State Farm Mutual Automobile Insurance Co., supra, 538

U.S. at p. 427, internal citation omitted.)

• “[I]n some cases, the defendant’s financial condition may combine with high

reprehensibility and a low compensatory award to justify an extraordinary ratio

between compensatory and punitive damages. [Citation.]” (Nickerson v.
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Stonebridge Life Ins. Co. (Nickerson II) (2016) 5 Cal.App.5th 1, 26 [209

Cal.Rptr.3d 690].)

• “[T]he purpose of punitive damages is not served by financially destroying a

defendant. The purpose is to deter, not to destroy.” (Adams, supra, 54 Cal.3d at

p. 112.)

• “[A] punitive damages award is excessive if it is disproportionate to the

defendant’s ability to pay.” (Adams, supra, 54 Cal.3d at p. 112, internal

citations omitted.)

• “It has been recognized that punitive damages awards generally are not

permitted to exceed 10 percent of the defendant’s net worth.” (Weeks v. Baker

& McKenzie (1998) 63 Cal.App.4th 1128, 1166 [74 Cal.Rptr.2d 510].)

• “[N]et worth is not the only measure of a defendant’s wealth for punitive

damages purposes that is recognized by the California courts. ‘Indeed, it is

likely that blind adherence to any one standard [of determining wealth] could

sometimes result in awards which neither deter nor punish or which deter or

punish too much.’ ” (Bankhead v. ArvinMeritor, Inc. (2012) 205 Cal.App.4th 68,

79 [139 Cal.Rptr.3d 849].)

• “Evidence of the defendant’s net worth is the most commonly used, but that

metric is too susceptible to manipulation to be the sole standard for measuring a

defendant’s ability to pay. Yet the ‘net’ concept of the net worth metric remains

critical. ‘In most cases, evidence of earnings or profit alone are not sufficient

“without examining the liabilities side of the balance sheet.” [Citations.]’ ”

(Soto v. BorgWarner Morse TEC Inc. (2015) 239 Cal.App.4th 165, 194 [191

Cal.Rptr.2d 263], internal citations omitted.)

• “In light of our discussion, we conclude that even where, as here, punitive but

not compensatory damages are available to the plaintiff, the defendant is

entitled to an instruction that punitive damages must bear a reasonable relation

to the injury, harm, or damage actually suffered by the plaintiff and proved at

trial. Consequently, the trial court erred in failing to so instruct the jury.”

(Gagnon, supra, 211 Cal.App.3d at p. 1605.)

• “Under the statute, ‘malice does not require actual intent to harm. [Citation.]

Conscious disregard for the safety of another may be sufficient where the

defendant is aware of the probable dangerous consequences of his or her

conduct and he or she willfully fails to avoid such consequences. [Citation.]

Malice may be proved either expressly through direct evidence or by

implication through indirect evidence from which the jury draws inferences.

[Citation.]’ ” (Pfeifer v. John Crane, Inc. (2013) 220 Cal.App.4th 1270, 1299

[164 Cal.Rptr.3d 112].)

• “Used in its ordinary sense, the adjective ‘despicable’ is a powerful term that

refers to circumstances that are ‘base,’ ‘vile,’ or ‘contemptible.’ As amended to

include this word, the statute plainly indicates that absent an intent to injure the

plaintiff, ‘malice’ requires more than a ‘willful and conscious’ disregard of the
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plaintiffs’ interests. The additional component of ‘despicable conduct’ must be

found.” (College Hospital, Inc., supra, 8 Cal.4th at p. 725, internal citations

omitted.)

• “We conclude that the rule . . . that an award of exemplary damages must be

accompanied by an award of compensatory damages [or its equivalent] is still

sound. That rule cannot be deemed satisfied where the jury has made an express

determination not to award compensatory damages.” (Cheung v. Daley (1995)

35 Cal.App.4th 1673, 1677 [42 Cal.Rptr.2d 164], footnote omitted.)

• “With the focus on the plaintiff’s injury rather than the amount of compensatory

damages, the [‘reasonable relation’] rule can be applied even in cases where

only equitable relief is obtained or where nominal damages are awarded or, as

here, where compensatory damages are unavailable.” (Gagnon, supra, 211

Cal.App.3d at p. 1605.)

• “The high court in TXO [TXO Production Corp., supra] and BMW [BMW of

North America, Inc. v. Gore (1996) 517 U.S. 559 [116 S.Ct. 1589, 134 L.Ed.2d

809]] has refined the disparity analysis to take into account the potential loss to

plaintiffs, as where a scheme worthy of punitive damages does not fully

succeed. In such cases, the proper ratio would be the ratio of punitive damages

to the potential harm to plaintiff.” (Sierra Club Found. v. Graham (1999) 72

Cal.App.4th 1135, 1162, fn. 15 [85 Cal.Rptr.2d 726], original italics.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1559, 1562,
1572–1577, 1607–1623

Hanning et al., California Practice Guide: Personal Injury, Ch. 3-E, Punitive
Damages, ¶¶ 3:255–3:281.15 (The Rutter Group)

California Tort Damages (Cont.Ed.Bar 2d ed.) Punitive Damages, §§ 14.1–14.12,
14.39

4 Levy et al., California Torts, Ch. 54, Punitive Damages, §§ 54.01–54.06,
54.20–54.25 (Matthew Bender)
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6 California Points and Authorities, Ch. 64, Damages: Tort, §§ 64.141 et seq.,
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3942. Punitive Damages—Individual Defendant—Bifurcated Trial

(Second Phase)

You must now decide the amount, if any, that you should award [name

of plaintiff] in punitive damages. The purposes of punitive damages are
to punish a wrongdoer for the conduct that harmed the plaintiff and to

discourage similar conduct in the future.

There is no fixed formula for determining the amount of punitive
damages, and you are not required to award any punitive damages. If

you decide to award punitive damages, you should consider all of the

following factors in determining the amount:

(a) How reprehensible was [name of defendant]’s conduct? In

deciding how reprehensible [name of defendant]’s conduct was,

you may consider, among other factors:

1. Whether the conduct caused physical harm;

2. Whether [name of defendant] disregarded the health or safety

of others;

3. Whether [name of plaintiff] was financially weak or vulnerable

and [name of defendant] knew [name of plaintiff] was

financially weak or vulnerable and took advantage of [him/

her/it];

4. Whether [name of defendant]’s conduct involved a pattern or

practice; and

5. Whether [name of defendant] acted with trickery or deceit.

(b) Is there a reasonable relationship between the amount of

punitive damages and [name of plaintiff]’s harm [or between the

amount of punitive damages and potential harm to [name of

plaintiff] that [name of defendant] knew was likely to occur

because of [his/her/its] conduct]?

(c) In view of [name of defendant]’s financial condition, what amount
is necessary to punish [him/her/it] and discourage future
wrongful conduct? You may not increase the punitive award
above an amount that is otherwise appropriate merely because
[name of defendant] has substantial financial resources. [Any
award you impose may not exceed [name of defendant]’s ability to
pay.]

[Punitive damages may not be used to punish [name of defendant] for the
impact of [his/her/its] alleged misconduct on persons other than [name

338

0338 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:32 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> core:desig,  form:form/core:desig,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> core:title,  form:form/core:title,  form_title,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:listitem/form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83
xpath-> form:para,  form:para,  form_body,  style_83


of plaintiff].]

New September 2003; Revised April 2004, October 2004, June 2006, April 2007,

August 2007, October 2008

Directions for Use

Read the bracketed language at the end of the first sentence of factor (b) only if

there is evidence that the conduct of defendant that allegedly gives rise to liability

and punitive damages either caused or foreseeably threatened to cause harm to

plaintiff that would not be included in an award of compensatory damages. (Simon

v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159 [29 Cal.Rptr.3d 379,

113 P.3d 63].) The bracketed phrase concerning “potential harm” might be

appropriate, for example, if damages actually caused by the defendant’s acts are not

recoverable because they are barred by statute (id. at p. 1176, citing Neal v.

Farmers Ins. Exchange (1978) 21 Cal.3d 910, 929 [148 Cal.Rptr. 389, 582 P.2d

980] [in a bad faith insurance case, plaintiff died before judgment, precluding her

estate’s recovery of emotional distress damages]), or if the harm caused by

defendant’s acts could have been great but by chance only slight harm was

inflicted. (Simon, supra, 35 Cal.4th at p. 1177, citing TXO Production Corp. v.

Alliance Resources Corp. (1993) 509 U.S. 443, 459 [113 S.Ct. 2711, 125 L.Ed.2d

366] [considering the hypothetical of a person wildly firing a gun into a crowd but

by chance only damaging a pair of glasses].) The bracketed phrase should not be

given if an award of compensatory damages is the “true measure” of the harm or

potential harm caused by defendant’s wrongful acts. (Simon, supra, 35 Cal.4th at

pp. 1178–1179 [rejecting consideration for purposes of assessing punitive damages

of the plaintiff’s loss of the benefit of the bargain if the jury had found that there

was no binding contract].)

Read the optional final sentence of factor (c) only if the defendant has presented

relevant evidence regarding that issue.

Read the optional final sentence if there is a possibility that in arriving at an

amount of punitive damages, the jury might consider harm that the defendant’s

conduct may have caused to nonparties. (See Philip Morris USA v. Williams (2007)

549 U.S. 346, 353–354 [127 S.Ct. 1057, 166 L.Ed.2d 940].) Harm to others may

be relevant to determining reprehensibility based on factors (a)(2) (disregard of

health or safety of others) and (a)(4) (pattern or practice). (See State Farm Mutual

Automobile Insurance Co. v. Campbell (2003) 538 U.S. 408, 419 [123 S.Ct. 1513,

155 L.Ed.2d 585].)

“A jury must be instructed . . . that it may not use evidence of out-of-state conduct

to punish a defendant for action that was lawful in the jurisdiction where it

occurred.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S. at p.

422.) An instruction on this point should be included within this instruction if

appropriate to the facts.

Courts have stated that “[p]unitive damages previously imposed for the same
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conduct are relevant in determining the amount of punitive damages required to

sufficiently punish and deter. The likelihood of future punitive damage awards may

also be considered, although it is entitled to considerably less weight.” (Stevens v.

Owens-Corning Fiberglas Corp. (1996) 49 Cal.App.4th 1645, 1661 [57 Cal.Rptr.2d

525], internal citations omitted.) The court in Stevens suggested that the following

instruction be given if evidence of other punitive damage awards is introduced into

evidence:

If you determine that a defendant has already been assessed with punitive

damages based on the same conduct for which punitive damages are requested

in this case, you may consider whether punitive damages awarded in other

cases have sufficiently punished and made an example of the defendant. You

must not use the amount of punitive damages awarded in other cases to

determine the amount of the punitive damage award in this case, except to the

extent you determine that a lesser award, or no award at all, is justified in light

of the penalties already imposed. (Stevens, supra, 49 Cal.App.4th at p. 1663,

fn. 7.)

Sources and Authority

• When Punitive Damages Permitted. Civil Code section 3294.

• Evidence of Profits or Financial Condition. Civil Code section 3295(d).

• “[Section 3295(d)] affects the order of proof at trial, precluding the admission

of evidence of defendants’ financial condition until after the jury has returned a

verdict for plaintiffs awarding actual damages and found that one or more

defendants were guilty of ‘oppression, fraud or malice,’ in accordance with

Civil Code section 3294.” (City of El Monte v. Superior Court (1994) 29

Cal.App.4th 272, 274–275 [34 Cal.Rptr.2d 490], internal citations omitted.)

• “Evidence of the defendant’s financial condition is a prerequisite to an award of

punitive damages. In order to protect defendants from the premature disclosure

of their financial position when punitive damages are sought, the Legislature

enacted Civil Code section 3295.” (City of El Monte, supra, 29 Cal.App.4th at

p. 276, internal citations omitted.)

• “[C]ourts have held it is reversible error to try the punitive damages issue to a

new jury after the jury which found liability has been excused.” (Rivera v.

Sassoon (1995) 39 Cal.App.4th 1045, 1048 [46 Cal.Rptr.2d 144], internal

citations omitted.)

• “The purpose of punitive damages is to punish wrongdoers and thereby deter

the commission of wrongful acts.” (Neal, supra, 21 Cal.3d at p. 928, fn. 13.)

• “Punitive damages are to be assessed in an amount which, depending upon the

defendant’s financial worth and other factors, will deter him and others from

committing similar misdeeds. Because compensatory damages are designed to

make the plaintiff ‘whole,’ punitive damages are a ‘windfall’ form of recovery.”

(College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 712 [34

Cal.Rptr.2d 898, 882 P.2d 894], internal citations omitted.)

CACI No. 3942

340

0340 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:32 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> form:para,  form:comment[@type="instruction"]/form:para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:blockquote-para,  form:comment[@type="instruction"]//core:blockquote-para,  form_comment_instruction,  style_83
xpath-> core:title,  form:comment[@type="xref"]/core:title,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


• “It follows that the wealthier the wrongdoing defendant, the larger the award of

exemplary damages need be in order to accomplish the statutory objective.”

(Bertero v. National General Corp. (1974) 13 Cal.3d 43, 65 [118 Cal.Rptr. 184,

529 P.2d 608].)

• “ ‘A plaintiff, upon establishing his case, is always entitled of right to

compensatory damages. But even after establishing a case where punitive

damages are permissible, he is never entitled to them. The granting or

withholding of the award of punitive damages is wholly within the control of

the jury, and may not legally be influenced by any direction of the court that in

any case a plaintiff is entitled to them. Upon the clearest proof of malice in

fact, it is still the exclusive province of the jury to say whether or not punitive

damages shall be awarded. A plaintiff is entitled to such damages only after the

jury, in the exercise of its untrammeled discretion, has made the award.’ ”

(Brewer v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 801

[197 P.2d 713], internal citation omitted.)

• “In light of our holding that evidence of a defendant’s financial condition is

essential to support an award of punitive damages, Evidence Code section 500

mandates that the plaintiff bear the burden of proof on the issue. A plaintiff

seeking punitive damages is not seeking a mere declaration by the jury that he

is entitled to punitive damages in the abstract. The plaintiff is seeking an award

of real money in a specific amount to be set by the jury. Because the award,

whatever its amount, cannot be sustained absent evidence of the defendant’s

financial condition, such evidence is ‘essential to the claim for relief.’ ” (Adams

v. Murakami (1991) 54 Cal.3d 105, 119 [284 Cal.Rptr. 318, 813 P.2d 1348],

internal citation omitted.)

• “[W]e are afforded guidance by certain established principles, all of which are

grounded in the purpose and function of punitive damages. One factor is the

particular nature of the defendant’s acts in light of the whole record; clearly,

different acts may be of varying degrees of reprehensibility, and the more

reprehensible the act, the greater the appropriate punishment, assuming all other

factors are equal. Another relevant yardstick is the amount of compensatory

damages awarded; in general, even an act of considerable reprehensibility will

not be seen to justify a proportionally high amount of punitive damages if the

actual harm suffered thereby is small. Also to be considered is the wealth of the

particular defendant; obviously, the function of deterrence will not be served if

the wealth of the defendant allows him to absorb the award with little or no

discomfort. By the same token, of course, the function of punitive damages is

not served by an award which, in light of the defendant’s wealth and the gravity

of the particular act, exceeds the level necessary to properly punish and deter.”

(Neal, supra, 21 Cal.3d at p. 928, internal citations and footnote omitted.)

• “[T]he Constitution’s Due Process Clause forbids a State to use a punitive

damages award to punish a defendant for injury that it inflicts upon nonparties

or those whom they directly represent, i.e., injury that it inflicts upon those who
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are, essentially, strangers to the litigation.” (Philip Morris USA, supra, 549 U.S.

at p. 353.)

• “Evidence of actual harm to nonparties can help to show that the conduct that

harmed the plaintiff also posed a substantial risk of harm to the general public,

and so was particularly reprehensible—although counsel may argue in a

particular case that conduct resulting in no harm to others nonetheless posed a

grave risk to the public, or the converse. Yet for the reasons given above, a jury

may not go further than this and use a punitive damages verdict to punish a

defendant directly on account of harms it is alleged to have visited on

nonparties.” (Philip Morris USA, supra, 549 U.S. at p. 355.)

• “ ‘Due process does not permit courts, in the calculation of punitive damages,

to adjudicate the merits of other parties’ hypothetical claims against a defendant

under the guise of the reprehensibility analysis . . . . Punishment on these bases

creates the possibility of multiple punitive damages awards for the same

conduct . . . .’ This does not mean, however, that the defendant’s similar

wrongful conduct toward others should not be considered in determining the

amount of punitive damages.” (Bullock v. Philip Morris USA, Inc. (2011) 198

Cal.App.4th 543, 560 [131 Cal.Rptr.3d 382].)

• “Though due process does not permit courts or juries, in the calculation of

punitive damages, to adjudicate the merits of other parties’ hypothetical claims

against a defendant under the guise of the reprehensibility analysis, this does

not mean that the defendant’s similar wrongful conduct toward others should

not be considered in determining the amount of punitive damages. . . . ‘[T]o

consider the defendant’s entire course of conduct in setting or reviewing a

punitive damages award, even in an individual plaintiff’s lawsuit, is not to

punish the defendant for its conduct toward others. An enhanced punishment for

recidivism does not directly punish the earlier offense; it is, rather, “ ‘ “a

stiffened penalty for the last crime, which is considered to be an aggravated

offense because a repetitive one.” ’ ” . . . By placing the defendant’s conduct

on one occasion into the context of a business practice or policy, an individual

plaintiff can demonstrate that the conduct toward him or her was more

blameworthy and warrants a stronger penalty to deter continued or repeated

conduct of the same nature.’ ” (Izell v. Union Carbide Corp. (2014) 231

Cal.App.4th 962, 986, fn. 10 [180 Cal.Rptr.3d 382], internal citations omitted.)

• “[A] specific instruction encompassing both the permitted and prohibited uses of

evidence of harm caused to others would be appropriate in the new trial if

requested by the parties. We believe that an instruction on these issues should

clearly distinguish between the permitted and prohibited uses of such evidence

and thus make clear to the jury the purposes for which it can and cannot

consider that evidence. A jury may consider evidence of harm caused to others

for the purpose of determining the degree of reprehensibility of a defendant’s

conduct toward the plaintiff in deciding the amount of punitive damages, but it

may not consider that evidence for the purpose of punishing the defendant

directly for harm caused to others. In our view, Judicial Council of California
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Civil Jury Instructions (Aug. 2007 rev.) CACI Nos. 3940, 3942, 3943, 3945,

3947, and 3949 could convey this distinction better by stating more explicitly

that evidence of harm caused to others may be considered for the one purpose

but not for the other, and by providing that explanation together with the

reprehensibility factors rather than in connection with the reasonable

relationship issue.” (Bullock v. Philip Morris USA, Inc. (2008) 159 Cal.App.4th

655, 695, fn. 21 [71 Cal.Rptr.3d 775], internal citation omitted.)

• “ ‘[T]he most important indicium of the reasonableness of a punitive damages

award is the degree of reprehensibility of the defendant’s conduct.’ We have

instructed courts to determine the reprehensibility of a defendant by considering

whether: the harm caused was physical as opposed to economic; the tortious

conduct evinced an indifference to or a reckless disregard of the health or safety

of others; the target of the conduct had financial vulnerability; the conduct

involved repeated actions or was an isolated incident; and the harm was the

result of intentional malice, trickery, or deceit, or mere accident. The existence

of any one of these factors weighing in favor of a plaintiff may not be sufficient

to sustain a punitive damages award; and the absence of all of them renders any

award suspect.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 419, internal citation omitted.)

• “[I]n a case involving physical harm, the physical or physiological vulnerability

of the target of the defendant’s conduct is an appropriate factor to consider in

determining the degree of reprehensibility, particularly if the defendant

deliberately exploited that vulnerability.” (Bullock, supra, 198 Cal.App.4th at p.

562, internal citation omitted.)

• “[W]e have been reluctant to identify concrete constitutional limits on the ratio

between harm, or potential harm, to the plaintiff and the punitive damages

award. We decline again to impose a bright-line ratio which a punitive damages

award cannot exceed. Our jurisprudence and the principles it has now

established demonstrate, however, that, in practice, few awards exceeding a

single-digit ratio between punitive and compensatory damages, to a significant

degree, will satisfy due process. . . . [A]n award of more than four times the

amount of compensatory damages might be close to the line of constitutional

impropriety. . . . While these ratios are not binding, they are instructive. They

demonstrate what should be obvious: Single-digit multipliers are more likely to

comport with due process, while still achieving the State’s goals of deterrence

and retribution, than awards with ratios in range of 500 to 1 . . . .” (State Farm

Mutual Automobile Insurance Co., supra, 538 U.S. at pp. 424–425, internal

citation omitted.)

• “Nonetheless, because there are no rigid benchmarks that a punitive damages

award may not surpass, ratios greater than those we have previously upheld

may comport with due process where ‘a particularly egregious act has resulted

in only a small amount of economic damages.’ The converse is also true,

however. When compensatory damages are substantial, then a lesser ratio,

perhaps only equal to compensatory damages, can reach the outermost limit of
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the due process guarantee. The precise award in any case, of course, must be

based upon the facts and circumstances of the defendant’s conduct and the harm

to the plaintiff.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 425, internal citation omitted.)

• “In determining whether a punitive damages award is unconstitutionally

excessive, Brandt fees may be included in the calculation of the ratio of

punitive to compensatory damages, regardless of whether the fees are awarded

by the trier of fact as part of its verdict or are determined by the trial court after

the verdict has been rendered.” (Nickerson v. Stonebridge Life Ins. Co. (2016)

63 Cal.4th 363, 368 [203 Cal.Rptr.3d 23, 371 P.3d 242].)

• “The decision to award punitive damages is exclusively the function of the trier

of fact. So too is the amount of any punitive damage award. The relevant

considerations are the nature of the defendant’s conduct, the defendant’s wealth,

and the plaintiff’s actual damages.” (Gagnon v. Continental Casualty Co. (1989)

211 Cal.App.3d 1598, 1602 [260 Cal.Rptr. 305], internal citations omitted.)

• “The wealth of a defendant cannot justify an otherwise unconstitutional punitive

damages award.” (State Farm Mutual Automobile Insurance Co., supra, 538

U.S. at p. 427, internal citation omitted.)

• “[I]n some cases, the defendant’s financial condition may combine with high

reprehensibility and a low compensatory award to justify an extraordinary ratio

between compensatory and punitive damages. [Citation.]” (Nickerson v.

Stonebridge Life Ins. Co. (Nickerson II) (2016) 5 Cal.App.5th 1, 26 [209

Cal.Rptr.3d 690].)

• “[T]he purpose of punitive damages is not served by financially destroying a

defendant. The purpose is to deter, not to destroy.” (Adams, supra, 54 Cal.3d at

p. 112.)

• “[A] punitive damages award is excessive if it is disproportionate to the

defendant’s ability to pay.” (Adams, supra, 54 Cal.3d at p. 112, internal

citations omitted.)

• “It has been recognized that punitive damages awards generally are not

permitted to exceed 10 percent of the defendant’s net worth.” (Weeks v. Baker

& McKenzie (1998) 63 Cal.App.4th 1128, 1166 [74 Cal.Rptr.2d 510].)

• “[N]et worth is not the only measure of a defendant’s wealth for punitive

damages purposes that is recognized by the California courts. ‘Indeed, it is

likely that blind adherence to any one standard [of determining wealth] could

sometimes result in awards which neither deter nor punish or which deter or

punish too much.’ ” (Bankhead v. ArvinMeritor, Inc. (2012) 205 Cal.App.4th 68,

79 [139 Cal.Rptr.3d 849].)

• “Evidence of the defendant’s net worth is the most commonly used, but that

metric is too susceptible to manipulation to be the sole standard for measuring a

defendant’s ability to pay. Yet the ‘net’ concept of the net worth metric remains

critical. ‘In most cases, evidence of earnings or profit alone are not sufficient
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“without examining the liabilities side of the balance sheet.” [Citations.]’ ”

(Soto v. BorgWarner Morse TEC Inc. (2015) 239 Cal.App.4th 165, 194 [191

Cal.Rptr.2d 263], internal citations omitted.)

• “In light of our discussion, we conclude that even where, as here, punitive but

not compensatory damages are available to the plaintiff, the defendant is

entitled to an instruction that punitive damages must bear a reasonable relation

to the injury, harm, or damage actually suffered by the plaintiff and proved at

trial. Consequently, the trial court erred in failing to so instruct the jury.”

(Gagnon, supra, 211 Cal.App.3d at p. 1605.)

• “We conclude that the rule . . . that an award of exemplary damages must be

accompanied by an award of compensatory damages [or its equivalent] is still

sound. That rule cannot be deemed satisfied where the jury has made an express

determination not to award compensatory damages.” (Cheung v. Daley (1995)

35 Cal.App.4th 1673, 1677 [42 Cal.Rptr.2d 164], footnote omitted.)

• “With the focus on the plaintiff’s injury rather than the amount of compensatory

damages, the [‘reasonable relation’] rule can be applied even in cases where

only equitable relief is obtained or where nominal damages are awarded or, as

here, where compensatory damages are unavailable.” (Gagnon, supra, 211

Cal.App.3d at p. 1605.)

• “The high court in TXO [TXO Production Corp., supra] and BMW [BMW of

North America, Inc. v. Gore (1996) 517 U.S. 559 [116 S.Ct. 1589, 134 L.Ed.2d

809]] has refined the disparity analysis to take into account the potential loss to

plaintiffs, as where a scheme worthy of punitive damages does not fully

succeed. In such cases, the proper ratio would be the ratio of punitive damages

to the potential harm to plaintiff.” (Sierra Club Found. v. Graham (1999) 72

Cal.App.4th 1135, 1162, fn. 15 [85 Cal.Rptr.2d 726], original italics.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1559, 1562,
1572–1577, 1607–1623

Hanning et al., California Practice Guide: Personal Injury, Ch. 3-E, Punitive
Damages, ¶¶ 3:255–3:281.15 (The Rutter Group)

California Tort Damages (Cont.Ed.Bar 2d ed.) Punitive Damages, §§ 14.1–14.12,
14.37–14.39

4 Levy et al., California Torts, Ch. 54, Punitive Damages, §§ 54.20–54.25
(Matthew Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.51
(Matthew Bender)

6 California Points and Authorities, Ch. 64, Damages: Tort, §§ 64.141 et seq.,
64.174 et seq. (Matthew Bender)
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3943. Punitive Damages Against Employer or Principal for
Conduct of a Specific Agent or Employee—Trial Not Bifurcated

If you decide that [name of employee/agent]’s conduct caused [name of
plaintiff] harm, you must decide whether that conduct justifies an award
of punitive damages against [name of defendant] for [name of employee/
agent]’s conduct. The purposes of punitive damages are to punish a
wrongdoer for the conduct that harmed the plaintiff and to discourage
similar conduct in the future.

You may award punitive damages against [name of defendant] for [name
of employee/agent]’s conduct only if [name of plaintiff] proves by clear
and convincing evidence that [name of employee/agent] engaged in that
conduct with malice, oppression, or fraud.

“Malice” means that [name of employee/agent] acted with intent to cause
injury or that [name of employee/agent]’s conduct was despicable and
was done with a willful and knowing disregard of the rights or safety of
another. A person acts with knowing disregard when he or she is aware
of the probable dangerous consequences of his or her conduct and
deliberately fails to avoid those consequences.

“Oppression” means that [name of employee/agent]’s conduct was
despicable and subjected [name of plaintiff] to cruel and unjust hardship
in knowing disregard of [his/her] rights.

“Despicable conduct” is conduct that is so vile, base, or contemptible
that it would be looked down on and despised by reasonable people.

“Fraud” means that [name of employee/agent] intentionally
misrepresented or concealed a material fact and did so intending to
harm [name of plaintiff].

[Name of plaintiff] must also prove [one of] the following by clear and
convincing evidence:

1. [That [name of employee/agent] was an officer, a director, or a
managing agent of [name of defendant], who was acting on behalf
of [name of defendant]; [or]]

2. [That an officer, a director, or a managing agent of [name of
defendant] had advance knowledge of the unfitness of [name of
employee/agent] and employed [him/her] with a knowing
disregard of the rights or safety of others; [or]]

3. [That an officer, a director, or a managing agent of [name of
defendant] authorized [name of employee/agent]’s conduct; [or]]

4. [That an officer, a director, or a managing agent of [name of
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defendant] knew of [name of employee/agent]’s wrongful conduct

and adopted or approved the conduct after it occurred.]

An employee is a “managing agent” if he or she exercises substantial
independent authority and judgment in his or her corporate
decisionmaking such that his or her decisions ultimately determine
corporate policy.

There is no fixed formula for determining the amount of punitive
damages, and you are not required to award any punitive damages. If
you decide to award punitive damages, you should consider all of the
following factors in determining the amount:

(a) How reprehensible was [name of defendant]’s conduct? In
deciding how reprehensible [name of defendant]’s conduct was,
you may consider, among other factors:

1. Whether the conduct caused physical harm;

2. Whether [name of defendant] disregarded the health or safety
of others;

3. Whether [name of plaintiff] was financially weak or vulnerable
and [name of defendant] knew [name of plaintiff] was
financially weak or vulnerable and took advantage of [him/
her/it];

4. Whether [name of defendant]’s conduct involved a pattern or
practice; and

5. Whether [name of defendant] acted with trickery or deceit.

(b) Is there a reasonable relationship between the amount of
punitive damages and [name of plaintiff]’s harm [or between the
amount of punitive damages and potential harm to [name of
plaintiff] that [name of defendant] knew was likely to occur
because of [his/her/its] conduct]?

(c) In view of [name of defendant]’s financial condition, what amount
is necessary to punish [him/her/it] and discourage future
wrongful conduct? You may not increase the punitive award
above an amount that is otherwise appropriate merely because
[name of defendant] has substantial financial resources. [Any
award you impose may not exceed [name of defendant]’s ability to
pay.]

[Punitive damages may not be used to punish [name of defendant] for the
impact of [his/her/its] alleged misconduct on persons other than [name
of plaintiff].]
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New September 2003; Revised April 2004, October 2004, December 2005, June

2006, April 2007, August 2007, October 2008

Directions for Use

This instruction is intended for use when the plaintiff is seeking to hold only an

employer or principal liable for punitive damages based on the conduct of a

specific employee or agent. When the plaintiff is seeking punitive damages from

both the employer/principal and the employee/agent, use CACI No. 3947, Punitive

Damages—Individual and Entity Defendants—Trial Not Bifurcated. When punitive

damages are sought against a corporation or other entity for the conduct of its

directors, officers, or managing agents, use CACI No. 3945, Punitive

Damages—Entity Defendant—Trial Not Bifurcated.

For an instruction explaining “clear and convincing evidence,” see CACI No. 201,

Highly Probable—Clear and Convincing Proof.

Read the bracketed language at the end of the first sentence of factor (b) only if

there is evidence that the conduct of defendant that allegedly gives rise to liability

and punitive damages either caused or foreseeably threatened to cause harm to

plaintiff that would not be included in an award of compensatory damages. (Simon

v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159 [29 Cal.Rptr.3d 379,

113 P.3d 63].) The bracketed phrase concerning “potential harm” might be

appropriate, for example, if damages actually caused by the defendant’s acts are not

recoverable because they are barred by statute (id. at p. 1176, citing Neal v.

Farmers Ins. Exchange (1978) 21 Cal.3d 910, 929 [148 Cal.Rptr. 389, 582 P.2d

980] [in a bad faith insurance case, plaintiff died before judgment, precluding her

estate’s recovery of emotional distress damages]), or if the harm caused by

defendant’s acts could have been great, but by chance only slight harm was

inflicted. (Simon, supra, 35 Cal.4th at p. 1177, citing TXO Production Corp. v.

Alliance Resources Corp. (1993) 509 U.S. 443, 459 [113 S.Ct. 2711, 125 L.Ed.2d

366] [considering the hypothetical of a person wildly firing a gun into a crowd but

by chance only damaging a pair of glasses].) The bracketed phrase should not be

given if an award of compensatory damages is the “true measure” of the harm or

potential harm caused by defendant’s wrongful acts. (Simon, supra, 35 Cal.4th at

pp. 1178–1179 [rejecting consideration for purposes of assessing punitive damages

of the plaintiff’s loss of the benefit of the bargain if the jury had found that there

was no binding contract].)

Read the optional final sentence of factor (c) only if the defendant has presented

relevant evidence regarding that issue.

Read the optional final sentence if there is a possibility that in arriving at an

amount of punitive damages, the jury might consider harm that the defendant’s

conduct may have caused to nonparties. (See Philip Morris USA v. Williams (2007)

549 U.S. 346, 353–354 [127 S.Ct. 1057, 166 L.Ed.2d 940].) Harm to others may

be relevant to determining reprehensibility based on factors (a)(2) (disregard of

health or safety of others) and (a)(4) (pattern or practice). (See State Farm Mutual
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Automobile Insurance Co. v. Campbell (2003) 538 U.S. 408, 419 [123 S.Ct. 1513,

155 L.Ed.2d 585].)

If any of the alternative grounds for seeking punitive damages are inapplicable to

the facts of the case, they may be omitted.

“A jury must be instructed . . . that it may not use evidence of out-of-state conduct

to punish a defendant for action that was lawful in the jurisdiction where it

occurred.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S. at p.

422.) An instruction on this point should be included within this instruction if

appropriate to the facts.

In an appropriate case, the jury may be instructed that a false promise or a

suggestion of a fact known to be false may constitute a misrepresentation as the

word “misrepresentation” is used in the instruction’s definition of “fraud.”

See CACI No. 3940, Punitive Damages—Individual Defendant—Trial Not

Bifurcated, for additional sources and authority.

Courts have stated that “[p]unitive damages previously imposed for the same

conduct are relevant in determining the amount of punitive damages required to

sufficiently punish and deter. The likelihood of future punitive damage awards may

also be considered, although it is entitled to considerably less weight.” (Stevens v.

Owens-Corning Fiberglas Corp. (1996) 49 Cal.App.4th 1645, 1661 [57 Cal.Rptr.2d

525], internal citations omitted.) The court in Stevens suggested that the following

instruction be given if evidence of other punitive damage awards is introduced into

evidence:

If you determine that a defendant has already been assessed with punitive

damages based on the same conduct for which punitive damages are requested

in this case, you may consider whether punitive damages awarded in other

cases have sufficiently punished and made an example of the defendant. You

must not use the amount of punitive damages awarded in other cases to

determine the amount of the punitive damage award in this case, except to the

extent you determine that a lesser award, or no award at all, is justified in light

of the penalties already imposed. (Stevens, supra, 49 Cal.App.4th at p. 1663,

fn. 7.)

Sources and Authority

• When Punitive Damages Permitted. Civil Code section 3294.

• “[E]vidence of ratification of [agent’s] actions by Hamilton, and any other

findings made under Civil Code section 3294, subdivision (b), must be made by

clear and convincing evidence.” (Barton v. Alexander Hamilton Life Ins. Co. of

America (2003) 110 Cal.App.4th 1640, 1644 [3 Cal.Rptr.3d 258].)

• “Subdivision (b) is not a model of clarity, but in light of California’s history of

employer liability for punitive damages and of the Legislature’s reasons for

enacting subdivision (b), we have no doubt that it does no more than codify and

refine existing law. Subdivision (b) thus authorizes the imposition of punitive

damages on an employer in three situations: (1) when an employee was guilty
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of oppression, fraud or malice, and the employer with advance knowledge of

the unfitness of the employee employed him or her with a conscious disregard

of the rights or safety of others, (2) when an employee was guilty of

oppression, fraud or malice, and the employer authorized or ratified the

wrongful conduct, or (3) when the employer was itself guilty of the oppression,

fraud or malice.” (Weeks v. Baker & McKenzie (1998) 63 Cal.App.4th 1128,

1151 [74 Cal.Rptr.2d 510].)

• “ ‘California has traditionally allowed punitive damages to be assessed against

an employer (or principal) for the acts of an employee (or agent) only where

the circumstances indicate that the employer himself was guilty of fraud,

oppression, or malice. Thus, even before section 3294, subdivision (b) was

added to the Civil Code in 1980, the courts required evidence that the employer

authorized or ratified a malicious act, personally committed such an act, or

wrongfully hired or retained an unfit employee.’ The ‘additional’ burden on a

plaintiff seeking punitive damages from an employer is to show not only that an

employee acted with oppression, fraud or malice, but that the employer engaged

in conduct defined in subdivision (b).” (Weeks, supra, 63 Cal.App.4th at p.

1154, internal citation omitted.)

• “Civil Code section 3294, subdivision (b) does not authorize an award of

punitive damages against an employer for the employee’s wrongful conduct. It

authorizes an award of punitive damages against an employer for the

employer’s own wrongful conduct. Liability under subdivision (b) is vicarious

only to the extent that the employer is liable for the actions of its officer,

director or managing agent in hiring or controlling the offending employee, in

ratifying the offense or in acting with oppression, fraud or malice. It is not

vicarious in the sense that the employer is liable for the wrongful conduct of

the offending employee.” (Weeks, supra, 63 Cal.App.4th at pp. 1154–1155.)

• “An award of punitive damages is not supported by a verdict based on breach

of contract, even where the defendant’s conduct in breaching the contract was

wilful, fraudulent, or malicious. Even in those cases in which a separate tort

action is alleged, if there is ‘but one verdict based upon contract’ a punitive

damage award is improper.” (Myers Building Industries, Ltd. v. Interface

Technology, Inc. (1993) 13 Cal.App.4th 949, 960 [17 Cal.Rptr.2d 242], internal

citations omitted.)

• “ ‘[T]he most important indicium of the reasonableness of a punitive damages

award is the degree of reprehensibility of the defendant’s conduct.’ We have

instructed courts to determine the reprehensibility of a defendant by considering

whether: the harm caused was physical as opposed to economic; the tortious

conduct evinced an indifference to or a reckless disregard of the health or safety

of others; the target of the conduct had financial vulnerability; the conduct

involved repeated actions or was an isolated incident; and the harm was the

result of intentional malice, trickery, or deceit, or mere accident. The existence

of any one of these factors weighing in favor of a plaintiff may not be sufficient

to sustain a punitive damages award; and the absence of all of them renders any
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award suspect.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 419, internal citation omitted.)

• “[I]n a case involving physical harm, the physical or physiological vulnerability

of the target of the defendant’s conduct is an appropriate factor to consider in

determining the degree of reprehensibility, particularly if the defendant

deliberately exploited that vulnerability.” (Bullock v. Philip Morris USA, Inc.

(2011) 198 Cal.App.4th 543, 562 [131 Cal.Rptr.3d 382], internal citation

omitted.)

• “[W]e have been reluctant to identify concrete constitutional limits on the ratio

between harm, or potential harm, to the plaintiff and the punitive damages

award. We decline again to impose a bright-line ratio which a punitive damages

award cannot exceed. Our jurisprudence and the principles it has now

established demonstrate, however, that, in practice, few awards exceeding a

single-digit ratio between punitive and compensatory damages, to a significant

degree, will satisfy due process. . . . [A]n award of more than four times the

amount of compensatory damages might be close to the line of constitutional

impropriety. . . . While these ratios are not binding, they are instructive. They

demonstrate what should be obvious: Single-digit multipliers are more likely to

comport with due process, while still achieving the State’s goals of deterrence

and retribution, than awards with ratios in range of 500 to 1 . . . .” (State Farm

Mutual Automobile Insurance Co., supra, 538 U.S. at pp. 424–425, internal

citation omitted.)

• “Nonetheless, because there are no rigid benchmarks that a punitive damages

award may not surpass, ratios greater than those we have previously upheld

may comport with due process where ‘a particularly egregious act has resulted

in only a small amount of economic damages.’ The converse is also true,

however. When compensatory damages are substantial, then a lesser ratio,

perhaps only equal to compensatory damages, can reach the outermost limit of

the due process guarantee. The precise award in any case, of course, must be

based upon the facts and circumstances of the defendant’s conduct and the harm

to the plaintiff.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 425, internal citation omitted.)

• “In determining whether a punitive damages award is unconstitutionally

excessive, Brandt fees may be included in the calculation of the ratio of

punitive to compensatory damages, regardless of whether the fees are awarded

by the trier of fact as part of its verdict or are determined by the trial court after

the verdict has been rendered.” (Nickerson v. Stonebridge Life Ins. Co. (2016)

63 Cal.4th 363, 368 [203 Cal.Rptr.3d 23, 371 P.3d 242].)

• “[T]he Constitution’s Due Process Clause forbids a State to use a punitive

damages award to punish a defendant for injury that it inflicts upon nonparties

or those whom they directly represent, i.e., injury that it inflicts upon those who

are, essentially, strangers to the litigation.” (Philip Morris USA, supra, 549 U.S.

at p. 353.)

• “Evidence of actual harm to nonparties can help to show that the conduct that
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harmed the plaintiff also posed a substantial risk of harm to the general public,

and so was particularly reprehensible—although counsel may argue in a

particular case that conduct resulting in no harm to others nonetheless posed a

grave risk to the public, or the converse. Yet for the reasons given above, a jury

may not go further than this and use a punitive damages verdict to punish a

defendant directly on account of harms it is alleged to have visited on

nonparties.” (Philip Morris USA, supra, 549 U.S. at p. 355.)

• “ ‘Due process does not permit courts, in the calculation of punitive damages,

to adjudicate the merits of other parties’ hypothetical claims against a defendant

under the guise of the reprehensibility analysis . . . . Punishment on these bases

creates the possibility of multiple punitive damages awards for the same

conduct . . . .’ This does not mean, however, that the defendant’s similar

wrongful conduct toward others should not be considered in determining the

amount of punitive damages.” (Bullock, supra, 198 Cal.App.4th at p. 560.)

• “Though due process does not permit courts or juries, in the calculation of

punitive damages, to adjudicate the merits of other parties’ hypothetical claims

against a defendant under the guise of the reprehensibility analysis, this does

not mean that the defendant’s similar wrongful conduct toward others should

not be considered in determining the amount of punitive damages. . . . ‘[T]o

consider the defendant’s entire course of conduct in setting or reviewing a

punitive damages award, even in an individual plaintiff’s lawsuit, is not to

punish the defendant for its conduct toward others. An enhanced punishment for

recidivism does not directly punish the earlier offense; it is, rather, “ ‘ “a

stiffened penalty for the last crime, which is considered to be an aggravated

offense because a repetitive one.” ’ ” . . . By placing the defendant’s conduct

on one occasion into the context of a business practice or policy, an individual

plaintiff can demonstrate that the conduct toward him or her was more

blameworthy and warrants a stronger penalty to deter continued or repeated

conduct of the same nature.’ ” (Izell v. Union Carbide Corp. (2014) 231

Cal.App.4th 962, 986, fn. 10 [180 Cal.Rptr.3d 382], internal citations omitted.)

• “[A] specific instruction encompassing both the permitted and prohibited uses of

evidence of harm caused to others would be appropriate in the new trial if

requested by the parties. We believe that an instruction on these issues should

clearly distinguish between the permitted and prohibited uses of such evidence

and thus make clear to the jury the purposes for which it can and cannot

consider that evidence. A jury may consider evidence of harm caused to others

for the purpose of determining the degree of reprehensibility of a defendant’s

conduct toward the plaintiff in deciding the amount of punitive damages, but it

may not consider that evidence for the purpose of punishing the defendant

directly for harm caused to others. In our view, Judicial Council of California

Civil Jury Instructions (Aug. 2007 rev.) CACI Nos. 3940, 3942, 3943, 3945,

3947, and 3949 could convey this distinction better by stating more explicitly

that evidence of harm caused to others may be considered for the one purpose

but not for the other, and by providing that explanation together with the
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reprehensibility factors rather than in connection with the reasonable

relationship issue.” (Bullock v. Philip Morris USA, Inc. (2008) 159 Cal.App.4th

655, 695, fn. 21 [71 Cal.Rptr.3d 775], internal citation omitted.)

• “In light of our holding that evidence of a defendant’s financial condition is

essential to support an award of punitive damages, Evidence Code section 500

mandates that the plaintiff bear the burden of proof on the issue. A plaintiff

seeking punitive damages is not seeking a mere declaration by the jury that he

is entitled to punitive damages in the abstract. The plaintiff is seeking an award

of real money in a specific amount to be set by the jury. Because the award,

whatever its amount, cannot be sustained absent evidence of the defendant’s

financial condition, such evidence is ‘essential to the claim for relief.’ ” (Adams

v. Murakami (1991) 54 Cal.3d 105, 119 [284 Cal.Rptr. 318, 813 P.2d 1348],

internal citation omitted.)

• “The decision to award punitive damages is exclusively the function of the trier

of fact. So too is the amount of any punitive damage award. The relevant

considerations are the nature of the defendant’s conduct, the defendant’s wealth,

and the plaintiff’s actual damages.” (Gagnon v. Continental Casualty Co. (1989)

211 Cal.App.3d 1598, 1602 [260 Cal.Rptr. 305], internal citations omitted.)

• “The wealth of a defendant cannot justify an otherwise unconstitutional punitive

damages award.” (State Farm Mutual Automobile Insurance Co., supra, 538

U.S. at p. 427, internal citation omitted.)

• “[I]n some cases, the defendant’s financial condition may combine with high

reprehensibility and a low compensatory award to justify an extraordinary ratio

between compensatory and punitive damages. [Citation.]” (Nickerson v.

Stonebridge Life Ins. Co. (Nickerson II) (2016) 5 Cal.App.5th 1, 26 [209

Cal.Rptr.3d 690].)

• “[T]he purpose of punitive damages is not served by financially destroying a

defendant. The purpose is to deter, not to destroy.” (Adams, supra, 54 Cal.3d at

p. 112.)

• “[A] punitive damages award is excessive if it is disproportionate to the

defendant’s ability to pay.” (Adams, supra, 54 Cal.3d at p. 112, internal

citations omitted.)

• “It has been recognized that punitive damages awards generally are not

permitted to exceed 10 percent of the defendant’s net worth.” (Weeks v. Baker

& McKenzie (1998) 63 Cal.App.4th 1128, 1166 [74 Cal.Rptr.2d 510].)

• “[N]et worth is not the only measure of a defendant’s wealth for punitive

damages purposes that is recognized by the California courts. ‘Indeed, it is

likely that blind adherence to any one standard [of determining wealth] could

sometimes result in awards which neither deter nor punish or which deter or

punish too much.’ ” (Bankhead v. ArvinMeritor, Inc. (2012) 205 Cal.App.4th 68,

79 [139 Cal.Rptr.3d 849].)

• “Evidence of the defendant’s net worth is the most commonly used, but that
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metric is too susceptible to manipulation to be the sole standard for measuring a

defendant’s ability to pay. Yet the ‘net’ concept of the net worth metric remains

critical. ‘In most cases, evidence of earnings or profit alone are not sufficient

“without examining the liabilities side of the balance sheet.” [Citations.]’ ”

(Soto v. BorgWarner Morse TEC Inc. (2015) 239 Cal.App.4th 165, 194 [191

Cal.Rptr.2d 263], internal citations omitted.)

• “[P]unitive damages are not assessed against employers on a pure respondeat

superior basis. Some evidence of fault by the employer itself is also required.”

(College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 724, fn. 11 [34

Cal.Rptr.2d 898, 882 P.2d 894].)

• “Subdivision (b) . . . governs awards of punitive damages against employers,

and permits an award for the conduct described there without an additional

finding that the employer engaged in oppression, fraud or malice.” (Weeks,

supra, 63 Cal.App.4th at p. 1137.)

• “Section 3294 is no longer silent on who may be responsible for imputing

punitive damages to a corporate employer. For corporate punitive damages

liability, section 3294, subdivision (b), requires that the wrongful act giving rise

to the exemplary damages be committed by an ‘officer, director, or managing

agent.’ ” (White v. Ultramar, Inc. (1999) 21 Cal.4th 563, 572 [88 Cal.Rptr.2d

19, 981 P.2d 944].)

• “[I]n performing, ratifying, or approving the malicious conduct, the agent must

be acting as the organization’s representative, not in some other capacity.”

(College Hospital, Inc., supra, 8 Cal.4th at p. 723.)

• The concept of “managing agent” “assumes that such individual was acting in a

corporate or employment capacity when the conduct giving rise to the punitive

damages claim against the employer occurred.” (College Hospital, Inc., supra, 8

Cal.4th at p. 723.)

• “No purpose would be served by punishing the employer for an employee’s

conduct that is wholly unrelated to its business or to the employee’s duties

therein.” (College Hospital, Inc., supra, 8 Cal.4th at pp. 723–724.)

• “[T]he determination of whether certain employees are managing agents ‘ “does

not necessarily hinge on their ‘level’ in the corporate hierarchy. Rather, the

critical inquiry is the degree of discretion the employees possess in making

decisions . . . .” ’ ” (Powerhouse Motorsports Group, Inc. v. Yamaha Motor

Corp., U.S.A. (2013) 221 Cal.App.4th 867, 886 [164 Cal.Rptr.3d 811].)

• “Although it is generally true, . . . that an employee’s hierarchy in a

corporation is not necessarily determinative of his or her status as a managing

agent of a corporation, evidence showing an employee’s hierarchy and job

duties, responsibilities, and authority may be sufficient, absent conclusive proof

to the contrary, to support a reasonable inference by a trier of fact that the

employee is a managing agent of a corporation.” (Davis v. Kiewit Pacific Co.

(2013) 220 Cal.App.4th 358, 370 [162 Cal.Rptr.3d 805].)
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• “[W]e conclude the Legislature intended the term ‘managing agent’ to include

only those corporate employees who exercise substantial independent authority

and judgment in their corporate decisionmaking so that their decisions

ultimately determine corporate policy. The scope of a corporate employee’s

discretion and authority under our test is therefore a question of fact for

decision on a case-by-case basis.” (White, supra, 21 Cal.4th at pp. 566–567.)

• “In order to demonstrate that an employee is a true managing agent under

section 3294, subdivision (b), a plaintiff seeking punitive damages would have

to show that the employee exercised substantial discretionary authority over

significant aspects of a corporation’s business.” (White, supra, 21 Cal.4th at p.

577.)

• “ ‘[C]orporate policy’ is the general principles which guide a corporation, or

rules intended to be followed consistently over time in corporate operations. A

‘managing agent’ is one with substantial authority over decisions that set these

general principles and rules.” (Cruz v. Homebase (2000) 83 Cal.App.4th 160,

167–168 [99 Cal.Rptr.2d 435].)

• “ ‘[R]atification’ is the ‘[c]onfirmation and acceptance of a previous act.’ A

corporation cannot confirm and accept that which it does not actually know

about.” (Cruz, supra, 83 Cal.App.4th at p. 168, internal citations omitted.)

• “For purposes of determining an employer’s liability for punitive damages,

ratification generally occurs where, under the particular circumstances, the

employer demonstrates an intent to adopt or approve oppressive, fraudulent, or

malicious behavior by an employee in the performance of his job duties.”

(College Hospital, Inc., supra, 8 Cal.4th at p. 726.)

• “Corporate ratification in the punitive damages context requires actual

knowledge of the conduct and its outrageous nature.” (College Hospital, Inc.,

supra, 8 Cal.4th at p. 726.)

• “The high court in TXO [TXO Production Corp., supra] and BMW [BMW of

North America, Inc. v. Gore (1996) 517 U.S. 559 [116 S.Ct. 1589, 134 L.Ed.2d

809]] has refined the disparity analysis to take into account the potential loss to

plaintiffs, as where a scheme worthy of punitive damages does not fully

succeed. In such cases, the proper ratio would be the ratio of punitive damages

to the potential harm to plaintiff.” (Sierra Club Found. v. Graham (1999) 72

Cal.App.4th 1135, 1162, fn. 15 [85 Cal.Rptr.2d 726], original italics.)
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15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.51
(Matthew Bender)

6 California Points and Authorities, Ch. 64, Damages: Tort, §§ 64.141 et seq.,
64.174 et seq. (Matthew Bender)
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3945. Punitive Damages—Entity Defendant—Trial Not Bifurcated

If you decide that [name of defendant]’s conduct caused [name of
plaintiff] harm, you must decide whether that conduct justifies an award
of punitive damages. The purposes of punitive damages are to punish a
wrongdoer for the conduct that harmed the plaintiff and to discourage
similar conduct in the future.

You may award punitive damages against [name of defendant] only if
[name of plaintiff] proves that [name of defendant] engaged in that
conduct with malice, oppression, or fraud. To do this, [name of plaintiff]
must prove [one of] the following by clear and convincing evidence:

1. [That the conduct constituting malice, oppression, or fraud was
committed by one or more officers, directors, or managing agents
of [name of defendant], who acted on behalf of [name of
defendant]; [or]]

2. [That the conduct constituting malice, oppression, or fraud was
authorized by one or more officers, directors, or managing
agents of [name of defendant]; [or]]

3. [That one or more officers, directors, or managing agents of
[name of defendant] knew of the conduct constituting malice,
oppression, or fraud and adopted or approved that conduct after
it occurred.]

“Malice” means that [name of defendant] acted with intent to cause
injury or that [name of defendant]’s conduct was despicable and was
done with a willful and knowing disregard of the rights or safety of
another. A person acts with knowing disregard when he or she is aware
of the probable dangerous consequences of his or her conduct and
deliberately fails to avoid those consequences.

“Oppression” means that [name of defendant]’s conduct was despicable
and subjected [name of plaintiff] to cruel and unjust hardship in
knowing disregard of [his/her] rights.

“Despicable conduct” is conduct that is so vile, base, or contemptible
that it would be looked down on and despised by reasonable people.

“Fraud” means that [name of defendant] intentionally misrepresented or
concealed a material fact and did so intending to harm [name of
plaintiff].

An employee is a “managing agent” if he or she exercises substantial
independent authority and judgment in his or her corporate
decisionmaking such that his or her decisions ultimately determine
corporate policy.
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There is no fixed formula for determining the amount of punitive

damages, and you are not required to award any punitive damages. If
you decide to award punitive damages, you should consider all of the
following factors in determining the amount:

(a) How reprehensible was [name of defendant]’s conduct? In
deciding how reprehensible [name of defendant]’s conduct was,
you may consider, among other factors:

1. Whether the conduct caused physical harm;

2. Whether [name of defendant] disregarded the health or safety
of others;

3. Whether [name of plaintiff] was financially weak or vulnerable
and [name of defendant] knew [name of plaintiff] was
financially weak or vulnerable and took advantage of [him/
her/it];

4. Whether [name of defendant]’s conduct involved a pattern or
practice; and

5. Whether [name of defendant] acted with trickery or deceit.

(b) Is there a reasonable relationship between the amount of
punitive damages and [name of plaintiff]’s harm [or between the
amount of punitive damages and potential harm to [name of
plaintiff] that [name of defendant] knew was likely to occur
because of [his/her/its] conduct]?

(c) In view of [name of defendant]’s financial condition, what amount
is necessary to punish [him/her/it] and discourage future
wrongful conduct? You may not increase the punitive award
above an amount that is otherwise appropriate merely because
[name of defendant] has substantial financial resources. [Any
award you impose may not exceed [name of defendant]’s ability to
pay.]

[Punitive damages may not be used to punish [name of defendant] for the
impact of [his/her/its] alleged misconduct on persons other than [name
of plaintiff].]

New September 2004; Revised April 2004, June 2004, December 2005, June 2006,

April 2007, August 2007, October 2008

Directions for Use

This instruction is intended for use when the plaintiff is seeking punitive damages

against a corporation or other entity for the conduct of its directors, officers, or

managing agents. When the plaintiff seeks to hold an employer or principal liable
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for the conduct of a specific employee or agent, use CACI No. 3943, Punitive

Damages Against Employer or Principal for Conduct of a Specific Agent or

Employee—Trial Not Bifurcated. When the plaintiff is seeking punitive damages

from both the employer/principal and the employee/agent, use CACI No. 3947,

Punitive Damages—Individual and Entity Defendants—Trial Not Bifurcated.

For an instruction explaining “clear and convincing evidence,” see CACI No. 201,

Highly Probable—Clear and Convincing Proof.

Read the bracketed language at the end of the first sentence of factor (b) only if

there is evidence that the conduct of defendant that allegedly gives rise to liability

and punitive damages either caused or foreseeably threatened to cause harm to

plaintiff that would not be included in an award of compensatory damages. (Simon

v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159 [29 Cal.Rptr.3d 379,

113 P.3d 63].) The bracketed phrase concerning “potential harm” might be

appropriate, for example, if damages actually caused by the defendant’s acts are not

recoverable because they are barred by statute (id. at p. 1176, citing Neal v.

Farmers Ins. Exchange (1978) 21 Cal.3d 910, 929 [148 Cal.Rptr. 389, 582 P.2d

980] [in a bad faith insurance case, plaintiff died before judgment, precluding her

estate’s recovery of emotional distress damages]), or if the harm caused by

defendant’s acts could have been great, but by chance only slight harm was

inflicted. (Simon, supra, 35 Cal.4th at p. 1177, citing TXO Production Corp. v.

Alliance Resources Corp. (1993) 509 U.S. 443, 459 [113 S.Ct. 2711, 125 L.Ed.2d

366] [considering the hypothetical of a person wildly firing a gun into a crowd but

by chance only damaging a pair of glasses].) The bracketed phrase should not be

given if an award of compensatory damages is the “true measure” of the harm or

potential harm caused by defendant’s wrongful acts. (Simon, supra, 35 Cal.4th at

pp. 1178–1179 [rejecting consideration for purposes of assessing punitive damages

of the plaintiff’s loss of the benefit of the bargain if the jury had found that there

was no binding contract].)

Read the optional final sentence of factor (c) only if the defendant has presented

relevant evidence regarding that issue.

Read the optional final sentence if there is a possibility that in arriving at an

amount of punitive damages, the jury might consider harm that the defendant’s

conduct may have caused to nonparties. (See Philip Morris USA v. Williams (2007)

549 U.S. 346, 353–354 [127 S.Ct. 1057, 166 L.Ed.2d 940].) Harm to others may

be relevant to determining reprehensibility based on factors (a)(2) (disregard of

health or safety of others) and (a)(4) (pattern or practice). (See State Farm Mutual

Automobile Insurance Co. v. Campbell (2003) 538 U.S. 408, 419 [123 S.Ct. 1513,

155 L.Ed.2d 585].)

If any of the alternative grounds for seeking punitive damages are inapplicable to

the facts of the case, they may be omitted.

See CACI No. 3940, Punitive Damages—Individual Defendant—Trial Not

Bifurcated, for additional sources and authority.
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“A jury must be instructed . . . that it may not use evidence of out-of-state conduct

to punish a defendant for action that was lawful in the jurisdiction where it

occurred.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S. at p.

422.) An instruction on this point should be included within this instruction if

appropriate to the facts.

In an appropriate case, the jury may be instructed that a false promise or a

suggestion of a fact known to be false may constitute a misrepresentation as the

word “misrepresentation” is used in the instruction’s definition of “fraud.”

Courts have stated that “[p]unitive damages previously imposed for the same

conduct are relevant in determining the amount of punitive damages required to

sufficiently punish and deter. The likelihood of future punitive damage awards may

also be considered, although it is entitled to considerably less weight.” (Stevens v.

Owens-Corning Fiberglas Corp. (1996) 49 Cal.App.4th 1645, 1661 [57 Cal.Rptr.2d

525].) The court in Stevens suggested that the following instruction be given if

evidence of other punitive damage awards is introduced into evidence:

If you determine that a defendant has already been assessed with punitive

damages based on the same conduct for which punitive damages are requested

in this case, you may consider whether punitive damages awarded in other

cases have sufficiently punished and made an example of the defendant. You

must not use the amount of punitive damages awarded in other cases to

determine the amount of the punitive damage award in this case, except to the

extent you determine that a lesser award, or no award at all, is justified in light

of the penalties already imposed. (Stevens, supra, 49 Cal.App.4th at p. 1663,

fn. 7.)

Sources and Authority

• When Punitive Damages Permitted. Civil Code section 3294.

• “Section 3294 is no longer silent on who may be responsible for imputing

punitive damages to a corporate employer. For corporate punitive damages

liability, section 3294, subdivision (b), requires that the wrongful act giving rise

to the exemplary damages be committed by an ‘officer, director, or managing

agent.’ ” (White v. Ultramar, Inc. (1999) 21 Cal.4th 563, 572 [88 Cal.Rptr.2d

19, 981 P.2d 944].)

• “[E]vidence of ratification of [agent’s] actions by Hamilton, and any other

findings made under Civil Code section 3294, subdivision (b), must be made by

clear and convincing evidence.” (Barton v. Alexander Hamilton Life Ins. Co. of

America (2003) 110 Cal.App.4th 1640, 1644 [3 Cal.Rptr.3d 258].)

• “An award of punitive damages is not supported by a verdict based on breach

of contract, even where the defendant’s conduct in breaching the contract was

wilful, fraudulent, or malicious. Even in those cases in which a separate tort

action is alleged, if there is ‘but one verdict based upon contract’ a punitive

damage award is improper.” (Myers Building Industries, Ltd. v. Interface

Technology, Inc. (1993) 13 Cal.App.4th 949, 960 [17 Cal.Rptr.2d 242], internal

citations omitted.)
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• “ ‘[T]he most important indicium of the reasonableness of a punitive damages

award is the degree of reprehensibility of the defendant’s conduct.’ We have

instructed courts to determine the reprehensibility of a defendant by considering

whether: the harm caused was physical as opposed to economic; the tortious

conduct evinced an indifference to or a reckless disregard of the health or safety

of others; the target of the conduct had financial vulnerability; the conduct

involved repeated actions or was an isolated incident; and the harm was the

result of intentional malice, trickery, or deceit, or mere accident. The existence

of any one of these factors weighing in favor of a plaintiff may not be sufficient

to sustain a punitive damages award; and the absence of all of them renders any

award suspect.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 419, internal citation omitted.)

• “[I]n a case involving physical harm, the physical or physiological vulnerability

of the target of the defendant’s conduct is an appropriate factor to consider in

determining the degree of reprehensibility, particularly if the defendant

deliberately exploited that vulnerability.” (Bullock v. Philip Morris USA, Inc.

(2011) 198 Cal.App.4th 543, 562 [131 Cal.Rptr.3d 382], internal citation

omitted.)

• “[W]e have been reluctant to identify concrete constitutional limits on the ratio

between harm, or potential harm, to the plaintiff and the punitive damages

award. We decline again to impose a bright-line ratio which a punitive damages

award cannot exceed. Our jurisprudence and the principles it has now

established demonstrate, however, that, in practice, few awards exceeding a

single-digit ratio between punitive and compensatory damages, to a significant

degree, will satisfy due process. . . . [A]n award of more than four times the

amount of compensatory damages might be close to the line of constitutional

impropriety. . . . While these ratios are not binding, they are instructive. They

demonstrate what should be obvious: Single-digit multipliers are more likely to

comport with due process, while still achieving the State’s goals of deterrence

and retribution, than awards with ratios in range of 500 to 1 . . . .” (State Farm

Mutual Automobile Insurance Co., supra, 538 U.S. at pp. 424–425, internal

citation omitted.)

• “Nonetheless, because there are no rigid benchmarks that a punitive damages

award may not surpass, ratios greater than those we have previously upheld

may comport with due process where ‘a particularly egregious act has resulted

in only a small amount of economic damages.’ The converse is also true,

however. When compensatory damages are substantial, then a lesser ratio,

perhaps only equal to compensatory damages, can reach the outermost limit of

the due process guarantee. The precise award in any case, of course, must be

based upon the facts and circumstances of the defendant’s conduct and the harm

to the plaintiff.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 425, internal citation omitted.)

• “In determining whether a punitive damages award is unconstitutionally

excessive, Brandt fees may be included in the calculation of the ratio of
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punitive to compensatory damages, regardless of whether the fees are awarded

by the trier of fact as part of its verdict or are determined by the trial court after

the verdict has been rendered.” (Nickerson v. Stonebridge Life Ins. Co. (2016)

63 Cal.4th 363, 368 [203 Cal.Rptr.3d 23, 371 P.3d 242].)

• “[T]he Constitution’s Due Process Clause forbids a State to use a punitive

damages award to punish a defendant for injury that it inflicts upon nonparties

or those whom they directly represent, i.e., injury that it inflicts upon those who

are, essentially, strangers to the litigation.” (Philip Morris USA, supra, 549 U.S.

at p. 353.)

• “Evidence of actual harm to nonparties can help to show that the conduct that

harmed the plaintiff also posed a substantial risk of harm to the general public,

and so was particularly reprehensible—although counsel may argue in a

particular case that conduct resulting in no harm to others nonetheless posed a

grave risk to the public, or the converse. Yet for the reasons given above, a jury

may not go further than this and use a punitive damages verdict to punish a

defendant directly on account of harms it is alleged to have visited on

nonparties.” (Philip Morris USA, supra, 549 U.S. at p. 355.)

• “ ‘Due process does not permit courts, in the calculation of punitive damages,

to adjudicate the merits of other parties’ hypothetical claims against a defendant

under the guise of the reprehensibility analysis . . . . Punishment on these bases

creates the possibility of multiple punitive damages awards for the same

conduct . . . .’ This does not mean, however, that the defendant’s similar

wrongful conduct toward others should not be considered in determining the

amount of punitive damages.” (Bullock, supra, 198 Cal.App.4th at p. 560.)

• “Though due process does not permit courts or juries, in the calculation of

punitive damages, to adjudicate the merits of other parties’ hypothetical claims

against a defendant under the guise of the reprehensibility analysis, this does

not mean that the defendant’s similar wrongful conduct toward others should

not be considered in determining the amount of punitive damages. . . . ‘[T]o

consider the defendant’s entire course of conduct in setting or reviewing a

punitive damages award, even in an individual plaintiff’s lawsuit, is not to

punish the defendant for its conduct toward others. An enhanced punishment for

recidivism does not directly punish the earlier offense; it is, rather, “ ‘ “a

stiffened penalty for the last crime, which is considered to be an aggravated

offense because a repetitive one.” ’ ” . . . By placing the defendant’s conduct

on one occasion into the context of a business practice or policy, an individual

plaintiff can demonstrate that the conduct toward him or her was more

blameworthy and warrants a stronger penalty to deter continued or repeated

conduct of the same nature.’ ” (Izell v. Union Carbide Corp. (2014) 231

Cal.App.4th 962, 987 [180 Cal.Rptr.3d 382], internal citations omitted.)

• “[A] specific instruction encompassing both the permitted and prohibited uses of

evidence of harm caused to others would be appropriate in the new trial if

requested by the parties. We believe that an instruction on these issues should

clearly distinguish between the permitted and prohibited uses of such evidence
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and thus make clear to the jury the purposes for which it can and cannot

consider that evidence. A jury may consider evidence of harm caused to others

for the purpose of determining the degree of reprehensibility of a defendant’s

conduct toward the plaintiff in deciding the amount of punitive damages, but it

may not consider that evidence for the purpose of punishing the defendant

directly for harm caused to others. In our view, Judicial Council of California

Civil Jury Instructions (Aug. 2007 rev.) CACI Nos. 3940, 3942, 3943, 3945,

3947, and 3949 could convey this distinction better by stating more explicitly

that evidence of harm caused to others may be considered for the one purpose

but not for the other, and by providing that explanation together with the

reprehensibility factors rather than in connection with the reasonable

relationship issue.” (Bullock v. Philip Morris USA, Inc. (2008) 159 Cal.App.4th

655, 695, fn. 21 [71 Cal.Rptr.3d 775], internal citation omitted.)

• “In light of our holding that evidence of a defendant’s financial condition is

essential to support an award of punitive damages, Evidence Code section 500

mandates that the plaintiff bear the burden of proof on the issue. A plaintiff

seeking punitive damages is not seeking a mere declaration by the jury that he

is entitled to punitive damages in the abstract. The plaintiff is seeking an award

of real money in a specific amount to be set by the jury. Because the award,

whatever its amount, cannot be sustained absent evidence of the defendant’s

financial condition, such evidence is ‘essential to the claim for relief.’ ” (Adams

v. Murakami (1991) 54 Cal.3d 105, 119 [284 Cal.Rptr. 318, 813 P.2d 1348],

internal citation omitted.)

• “The decision to award punitive damages is exclusively the function of the trier

of fact. So too is the amount of any punitive damage award. The relevant

considerations are the nature of the defendant’s conduct, the defendant’s wealth,

and the plaintiff’s actual damages.” (Gagnon v. Continental Casualty Co. (1989)

211 Cal.App.3d 1598, 1602 [260 Cal.Rptr. 305], internal citations omitted.)

• “The wealth of a defendant cannot justify an otherwise unconstitutional punitive

damages award.” (State Farm Mutual Automobile Insurance Co., supra, 538

U.S. at p. 427, internal citation omitted.)

• “[I]n some cases, the defendant’s financial condition may combine with high

reprehensibility and a low compensatory award to justify an extraordinary ratio

between compensatory and punitive damages. [Citation.]” (Nickerson v.

Stonebridge Life Ins. Co. (Nickerson II) (2016) 5 Cal.App.5th 1, 26 [209

Cal.Rptr.3d 690].)

• “[T]he purpose of punitive damages is not served by financially destroying a

defendant. The purpose is to deter, not to destroy.” (Adams, supra, 54 Cal.3d at

p. 112.)

• “[A] punitive damages award is excessive if it is disproportionate to the

defendant’s ability to pay.” (Adams, supra, 54 Cal.3d at p. 112, internal

citations omitted.)

• “It has been recognized that punitive damages awards generally are not
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permitted to exceed 10 percent of the defendant’s net worth.” (Weeks v. Baker

& McKenzie (1998) 63 Cal.App.4th 1128, 1166 [74 Cal.Rptr.2d 510].)

• “[N]et worth is not the only measure of a defendant’s wealth for punitive

damages purposes that is recognized by the California courts. ‘Indeed, it is

likely that blind adherence to any one standard [of determining wealth] could

sometimes result in awards which neither deter nor punish or which deter or

punish too much.’ ” (Bankhead v. ArvinMeritor, Inc. (2012) 205 Cal.App.4th 68,

79 [139 Cal.Rptr.3d 849].)

• “Evidence of the defendant’s net worth is the most commonly used, but that

metric is too susceptible to manipulation to be the sole standard for measuring a

defendant’s ability to pay. Yet the ‘net’ concept of the net worth metric remains

critical. ‘In most cases, evidence of earnings or profit alone are not sufficient

“without examining the liabilities side of the balance sheet.” [Citations.]’ ”

(Soto v. BorgWarner Morse TEC Inc. (2015) 239 Cal.App.4th 165, 194 [191

Cal.Rptr.2d 263], internal citations omitted.)

• “[I]n performing, ratifying, or approving the malicious conduct, the agent must

be acting as the organization’s representative, not in some other capacity.”

(College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 723 [34

Cal.Rptr.2d 898, 882 P.2d 894].)

• “[T]he concept [of managing agent] assumes that such individual was acting in

a corporate or employment capacity when the conduct giving rise to the

punitive damages claim against the employer occurred.” (College Hospital, Inc.,

supra, 8 Cal.4th at p. 723.)

• “No purpose would be served by punishing the employer for an employee’s

conduct that is wholly unrelated to its business or to the employee’s duties

therein.” (College Hospital, Inc., supra, 8 Cal.4th at pp. 723–724.)

• “[T]he determination of whether certain employees are managing agents ‘ “does

not necessarily hinge on their ‘level’ in the corporate hierarchy. Rather, the

critical inquiry is the degree of discretion the employees possess in making

decisions . . . .” ’ ” (Powerhouse Motorsports Group, Inc. v. Yamaha Motor

Corp., U.S.A. (2013) 221 Cal.App.4th 867, 886 [164 Cal.Rptr.3d 811].)

• “Although it is generally true . . . that an employee’s hierarchy in a corporation

is not necessarily determinative of his or her status as a managing agent of a

corporation, evidence showing an employee’s hierarchy and job duties,

responsibilities, and authority may be sufficient, absent conclusive proof to the

contrary, to support a reasonable inference by a trier of fact that the employee

is a managing agent of a corporation.” (Davis v. Kiewit Pacific Co. (2013) 220

Cal.App.4th 358, 370 [162 Cal.Rptr.3d 805].)

• “[W]e conclude the Legislature intended the term ‘managing agent’ to include

only those corporate employees who exercise substantial independent authority

and judgment in their corporate decisionmaking so that their decisions

ultimately determine corporate policy. The scope of a corporate employee’s
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discretion and authority under our test is therefore a question of fact for

decision on a case-by-case basis.” (White, supra, 21 Cal.4th at pp. 566–567.)

• “The high court in TXO [TXO Production Corp., supra] and BMW [BMW of

North America, Inc. v. Gore (1996) 517 U.S. 559 [116 S.Ct. 1589, 134 L.Ed.2d

809]] has refined the disparity analysis to take into account the potential loss to

plaintiffs, as where a scheme worthy of punitive damages does not fully

succeed. In such cases, the proper ratio would be the ratio of punitive damages

to the potential harm to plaintiff.” (Sierra Club Found. v. Graham (1999) 72

Cal.App.4th 1135, 1162, fn. 15 [85 Cal.Rptr.2d 726], original italics.)
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3947. Punitive Damages—Individual and Entity Defendants—Trial
Not Bifurcated

If you decide that [name of individual defendant]’s or [name of entity
defendant]’s conduct caused [name of plaintiff] harm, you must decide
whether that conduct justifies an award of punitive damages. The
purposes of punitive damages are to punish a wrongdoer for the
conduct that harmed the plaintiff and to discourage similar conduct in
the future.

You may award punitive damages against [name of individual defendant]
only if [name of plaintiff] proves by clear and convincing evidence that
[name of individual defendant] engaged in that conduct with malice,
oppression, or fraud.

You may award punitive damages against [name of entity defendant] only
if [name of plaintiff] proves that [name of entity defendant] acted with
malice, oppression, or fraud. To do this, [name of plaintiff] must prove
[one of] the following by clear and convincing evidence:

1. [That the malice, oppression, or fraud was conduct of one or
more officers, directors, or managing agents of [name of entity
defendant], who acted on behalf of [name of entity defendant]; [or]]

2. [That an officer, a director, or a managing agent of [name of
entity defendant] had advance knowledge of the unfitness of [name
of individual defendant] and employed [him/her] with a knowing
disregard of the rights or safety of others; [or]]

3. [That the conduct constituting malice, oppression, or fraud was
authorized by one or more officers, directors, or managing
agents of [name of entity defendant]; [or]]

4. [That one or more officers, directors, or managing agents of
[name of entity defendant] knew of the conduct constituting
malice, oppression, or fraud and adopted or approved that
conduct after it occurred.]

“Malice” means that a defendant acted with intent to cause injury or
that a defendant’s conduct was despicable and was done with a willful
and knowing disregard of the rights or safety of another. A defendant
acts with knowing disregard when the defendant is aware of the
probable dangerous consequences of his, her, or its conduct and
deliberately fails to avoid those consequences.

“Oppression” means that a defendant’s conduct was despicable and
subjected [name of plaintiff] to cruel and unjust hardship in knowing
disregard of [his/her] rights.
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“Despicable conduct” is conduct that is so vile, base, or contemptible
that it would be looked down on and despised by reasonable people.

“Fraud” means that a defendant intentionally misrepresented or
concealed a material fact and did so intending to harm [name of
plaintiff].

An employee is a “managing agent” if he or she exercises substantial
independent authority and judgment in his or her corporate
decisionmaking such that his or her decisions ultimately determine
corporate policy.

There is no fixed formula for determining the amount of punitive
damages, and you are not required to award any punitive damages. If
you decide to award punitive damages, you should consider all of the
following factors separately for each defendant in determining the
amount:

(a) How reprehensible was that defendant’s conduct? In deciding
how reprehensible a defendant’s conduct was, you may consider,
among other factors:

1. Whether the conduct caused physical harm;

2. Whether the defendant disregarded the health or safety of
others;

3. Whether [name of plaintiff] was financially weak or vulnerable
and the defendant knew [name of plaintiff] was financially
weak or vulnerable and took advantage of [him/her];

4. Whether the defendant’s conduct involved a pattern or
practice; and

5. Whether the defendant acted with trickery or deceit.

(b) Is there a reasonable relationship between the amount of
punitive damages and [name of plaintiff]’s harm [or between the
amount of punitive damages and potential harm to [name of
plaintiff] that the defendant knew was likely to occur because of
[his/her/its] conduct]?

(c) In view of that defendant’s financial condition, what amount is
necessary to punish [him/her/it] and discourage future wrongful
conduct? You may not increase the punitive award above an
amount that is otherwise appropriate merely because a
defendant has substantial financial resources. [Any award you
impose may not exceed that defendant’s ability to pay.]

[Punitive damages may not be used to punish a defendant for the
impact of [his/her/its] alleged misconduct on persons other than [name
of plaintiff].]
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New September 2003; Revised April 2004, October 2004, December 2005, June

2006, April 2007, August 2007, October 2008

Directions for Use

This instruction is intended to apply if punitive damages are sought against both an

individual person and a corporate defendant. When punitive damages are sought

only against corporate defendants, use CACI No. 3943, Punitive Damages Against

Employer or Principal for Conduct of a Specific Agent or Employee—Trial Not

Bifurcated, or CACI No. 3945, Punitive Damages—Entity Defendant—Trial Not

Bifurcated. When punitive damages are sought against an individual defendant, use

CACI No. 3940, Punitive Damages—Individual Defendant—Trial Not Bifurcated.

For an instruction explaining “clear and convincing evidence,” see CACI No. 201,

Highly Probable—Clear and Convincing Proof.

Read the bracketed language at the end of the first sentence of factor (b) only if

there is evidence that the conduct of defendant that allegedly gives rise to liability

and punitive damages either caused or foreseeably threatened to cause harm to

plaintiff that would not be included in an award of compensatory damages. (Simon

v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159 [29 Cal.Rptr.3d 379,

113 P.3d 63].) The bracketed phrase concerning “potential harm” might be

appropriate, for example, if damages actually caused by the defendant’s acts are not

recoverable because they are barred by statute (id. at p. 1176, citing Neal v.

Farmers Ins. Exchange (1978) 21 Cal.3d 910, 929 [148 Cal.Rptr. 389, 582 P.2d

980] [in a bad faith insurance case, plaintiff died before judgment, precluding her

estate’s recovery of emotional distress damages]), or if the harm caused by

defendant’s acts could have been great, but by chance only slight harm was

inflicted. (Simon, supra, 35 Cal.4th at p. 1177, citing TXO Production Corp. v.

Alliance Resources Corp. (1993) 509 U.S. 443, 459 [113 S.Ct. 2711, 125 L.Ed.2d

366] [considering the hypothetical of a person wildly firing a gun into a crowd but

by chance only damaging a pair of glasses].) The bracketed phrase should not be

given if an award of compensatory damages is the “true measure” of the harm or

potential harm caused by defendant’s wrongful acts. (Simon, supra, 35 Cal.4th at

pp. 1178–1179 [rejecting consideration for purposes of assessing punitive damages

of the plaintiff’s loss of the benefit of the bargain if the jury had found that there

was no binding contract].)

Read the optional final sentence of factor (c) only if the defendant has presented

relevant evidence regarding that issue.

Read the optional final sentence if there is a possibility that in arriving at an

amount of punitive damages, the jury might consider harm that the defendant’s

conduct may have caused to nonparties. (See Philip Morris USA v. Williams (2007)

549 U.S. 346, 353–354 [127 S.Ct. 1057, 166 L.Ed.2d 940].) Harm to others may

be relevant to determining reprehensibility based on factors (a)(2) (disregard of

health or safety of others) and (a)(4) (pattern or practice). (See State Farm Mutual
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Automobile Insurance Co. v. Campbell (2003) 538 U.S. 408, 419 [123 S.Ct. 1513,

155 L.Ed.2d 585].)

If any of the alternative grounds for seeking punitive damages are inapplicable to

the facts of the case, they may be omitted.

See CACI No. 3940, Punitive Damages—Individual Defendant—Trial Not

Bifurcated, for additional sources and authority.

“A jury must be instructed . . . that it may not use evidence of out-of-state conduct

to punish a defendant for action that was lawful in the jurisdiction where it

occurred.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S. at p.

422.) An instruction on this point should be included within this instruction if

appropriate to the facts.

In an appropriate case, the jury may be instructed that a false promise or a

suggestion of a fact known to be false may constitute a misrepresentation as the

word “misrepresentation” is used in the instruction’s definition of “fraud.”

Courts have stated that “[p]unitive damages previously imposed for the same

conduct are relevant in determining the amount of punitive damages required to

sufficiently punish and deter. The likelihood of future punitive damage awards may

also be considered, although it is entitled to considerably less weight.” (Stevens v.

Owens-Corning Fiberglas Corp. (1996) 49 Cal.App.4th 1645, 1661 [57 Cal.Rptr.2d

525], internal citations omitted.) The court in Stevens suggested that the following

instruction be given if evidence of other punitive damage awards is introduced into

evidence:

If you determine that a defendant has already been assessed with punitive

damages based on the same conduct for which punitive damages are requested

in this case, you may consider whether punitive damages awarded in other

cases have sufficiently punished and made an example of the defendant. You

must not use the amount of punitive damages awarded in other cases to

determine the amount of the punitive damage award in this case, except to the

extent you determine that a lesser award, or no award at all, is justified in light

of the penalties already imposed. (Stevens, supra, 49 Cal.App.4th at p. 1663,

fn. 7.)

Sources and Authority

• When Punitive Damages Permitted. Civil Code section 3294.

• “[E]vidence of ratification of [agent’s] actions by Hamilton, and any other

findings made under Civil Code section 3294, subdivision (b), must be made by

clear and convincing evidence.” (Barton v. Alexander Hamilton Life Ins. Co. of

America (2003) 110 Cal.App.4th 1640, 1644 [3 Cal.Rptr.3d 258].)

• “Subdivision (b) is not a model of clarity, but in light of California’s history of

employer liability for punitive damages and of the Legislature’s reasons for

enacting subdivision (b), we have no doubt that it does no more than codify and

refine existing law. Subdivision (b) thus authorizes the imposition of punitive

damages on an employer in three situations: (1) when an employee was guilty
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of oppression, fraud or malice, and the employer with advance knowledge of

the unfitness of the employee employed him or her with a conscious disregard

of the rights or safety of others, (2) when an employee was guilty of

oppression, fraud or malice, and the employer authorized or ratified the

wrongful conduct, or (3) when the employer was itself guilty of the oppression,

fraud or malice.” (Weeks v. Baker & McKenzie (1998) 63 Cal.App.4th 1128,

1151 [74 Cal.Rptr.2d 510].)

• “ ‘California has traditionally allowed punitive damages to be assessed against

an employer (or principal) for the acts of an employee (or agent) only where

the circumstances indicate that the employer himself was guilty of fraud,

oppression, or malice. Thus, even before section 3294, subdivision (b) was

added to the Civil Code in 1980, the courts required evidence that the employer

authorized or ratified a malicious act, personally committed such an act, or

wrongfully hired or retained an unfit employee.’ The ‘additional’ burden on a

plaintiff seeking punitive damages from an employer is to show not only that an

employee acted with oppression, fraud or malice, but that the employer engaged

in conduct defined in subdivision (b).” (Weeks, supra, 63 Cal.App.4th at p.

1154, internal citation omitted.)

• “Civil Code section 3294, subdivision (b) does not authorize an award of

punitive damages against an employer for the employee’s wrongful conduct. It

authorizes an award of punitive damages against an employer for the

employer’s own wrongful conduct. Liability under subdivision (b) is vicarious

only to the extent that the employer is liable for the actions of its officer,

director or managing agent in hiring or controlling the offending employee, in

ratifying the offense or in acting with oppression, fraud or malice. It is not

vicarious in the sense that the employer is liable for the wrongful conduct of

the offending employee.” (Weeks, supra, 63 Cal.App.4th at pp. 1154–1155.)

• “ ‘[T]he most important indicium of the reasonableness of a punitive damages

award is the degree of reprehensibility of the defendant’s conduct.’ We have

instructed courts to determine the reprehensibility of a defendant by considering

whether: the harm caused was physical as opposed to economic; the tortious

conduct evinced an indifference to or a reckless disregard of the health or safety

of others; the target of the conduct had financial vulnerability; the conduct

involved repeated actions or was an isolated incident; and the harm was the

result of intentional malice, trickery, or deceit, or mere accident. The existence

of any one of these factors weighing in favor of a plaintiff may not be sufficient

to sustain a punitive damages award; and the absence of all of them renders any

award suspect.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 419, internal citation omitted.)“[I]n a case involving physical harm, the

physical or physiological vulnerability of the target of the defendant’s conduct

is an appropriate factor to consider in determining the degree of

reprehensibility, particularly if the defendant deliberately exploited that

vulnerability.” (Bullock v. Philip Morris USA, Inc. (2011) 198 Cal.App.4th 543,

562 [131 Cal.Rptr.3d 382], internal citation omitted.)
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• “[W]e have been reluctant to identify concrete constitutional limits on the ratio

between harm, or potential harm, to the plaintiff and the punitive damages

award. We decline again to impose a bright-line ratio which a punitive damages

award cannot exceed. Our jurisprudence and the principles it has now

established demonstrate, however, that, in practice, few awards exceeding a

single-digit ratio between punitive and compensatory damages, to a significant

degree, will satisfy due process. . . . [A]n award of more than four times the

amount of compensatory damages might be close to the line of constitutional

impropriety. . . . While these ratios are not binding, they are instructive. They

demonstrate what should be obvious: Single-digit multipliers are more likely to

comport with due process, while still achieving the State’s goals of deterrence

and retribution, than awards with ratios in range of 500 to 1 . . . .” (State Farm

Mutual Automobile Insurance Co., supra, 538 U.S. at pp. 424–425, internal

citation omitted.)

• “Nonetheless, because there are no rigid benchmarks that a punitive damages

award may not surpass, ratios greater than those we have previously upheld

may comport with due process where ‘a particularly egregious act has resulted

in only a small amount of economic damages.’ The converse is also true,

however. When compensatory damages are substantial, then a lesser ratio,

perhaps only equal to compensatory damages, can reach the outermost limit of

the due process guarantee. The precise award in any case, of course, must be

based upon the facts and circumstances of the defendant’s conduct and the harm

to the plaintiff.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 425, internal citation omitted.)

• “In determining whether a punitive damages award is unconstitutionally

excessive, Brandt fees may be included in the calculation of the ratio of

punitive to compensatory damages, regardless of whether the fees are awarded

by the trier of fact as part of its verdict or are determined by the trial court after

the verdict has been rendered.” (Nickerson v. Stonebridge Life Ins. Co. (2016)

63 Cal.4th 363, 368 [203 Cal.Rptr.3d 23, 371 P.3d 242].)

• “[T]he Constitution’s Due Process Clause forbids a State to use a punitive

damages award to punish a defendant for injury that it inflicts upon nonparties

or those whom they directly represent, i.e., injury that it inflicts upon those who

are, essentially, strangers to the litigation.” (Philip Morris USA, supra, 549 U.S.

at p. 353.)

• “Evidence of actual harm to nonparties can help to show that the conduct that

harmed the plaintiff also posed a substantial risk of harm to the general public,

and so was particularly reprehensible—although counsel may argue in a

particular case that conduct resulting in no harm to others nonetheless posed a

grave risk to the public, or the converse. Yet for the reasons given above, a jury

may not go further than this and use a punitive damages verdict to punish a

defendant directly on account of harms it is alleged to have visited on

nonparties.” (Philip Morris USA, supra, 549 U.S. at p. 355.)

• “ ‘Due process does not permit courts, in the calculation of punitive damages,
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to adjudicate the merits of other parties’ hypothetical claims against a defendant

under the guise of the reprehensibility analysis . . . . Punishment on these bases

creates the possibility of multiple punitive damages awards for the same

conduct . . . .’ This does not mean, however, that the defendant’s similar

wrongful conduct toward others should not be considered in determining the

amount of punitive damages.” (Bullock, supra, 198 Cal.App.4th at p. 560.)

• “Though due process does not permit courts or juries, in the calculation of

punitive damages, to adjudicate the merits of other parties’ hypothetical claims

against a defendant under the guise of the reprehensibility analysis, this does

not mean that the defendant’s similar wrongful conduct toward others should

not be considered in determining the amount of punitive damages. . . . ‘[T]o

consider the defendant’s entire course of conduct in setting or reviewing a

punitive damages award, even in an individual plaintiff’s lawsuit, is not to

punish the defendant for its conduct toward others. An enhanced punishment for

recidivism does not directly punish the earlier offense; it is, rather, “ ‘ “a

stiffened penalty for the last crime, which is considered to be an aggravated

offense because a repetitive one.” ’ ” . . . By placing the defendant’s conduct

on one occasion into the context of a business practice or policy, an individual

plaintiff can demonstrate that the conduct toward him or her was more

blameworthy and warrants a stronger penalty to deter continued or repeated

conduct of the same nature.’ ” (Izell v. Union Carbide Corp. (2014) 231

Cal.App.4th 962, 986, fn. 10 [180 Cal.Rptr.3d 382], internal citations omitted.)

• “[A] specific instruction encompassing both the permitted and prohibited uses of

evidence of harm caused to others would be appropriate in the new trial if

requested by the parties. We believe that an instruction on these issues should

clearly distinguish between the permitted and prohibited uses of such evidence

and thus make clear to the jury the purposes for which it can and cannot

consider that evidence. A jury may consider evidence of harm caused to others

for the purpose of determining the degree of reprehensibility of a defendant’s

conduct toward the plaintiff in deciding the amount of punitive damages, but it

may not consider that evidence for the purpose of punishing the defendant

directly for harm caused to others. In our view, Judicial Council of California

Civil Jury Instructions (Aug. 2007 rev.) CACI Nos. 3940, 3942, 3943, 3945,

3947, and 3949 could convey this distinction better by stating more explicitly

that evidence of harm caused to others may be considered for the one purpose

but not for the other, and by providing that explanation together with the

reprehensibility factors rather than in connection with the reasonable

relationship issue.” (Bullock v. Philip Morris USA, Inc. (2008) 159 Cal.App.4th

655, 695, fn. 21 [71 Cal.Rptr.3d 775], internal citation omitted.)

• “In light of our holding that evidence of a defendant’s financial condition is

essential to support an award of punitive damages, Evidence Code section 500

mandates that the plaintiff bear the burden of proof on the issue. A plaintiff

seeking punitive damages is not seeking a mere declaration by the jury that he

is entitled to punitive damages in the abstract. The plaintiff is seeking an award
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of real money in a specific amount to be set by the jury. Because the award,

whatever its amount, cannot be sustained absent evidence of the defendant’s

financial condition, such evidence is ‘essential to the claim for relief.’ ” (Adams

v. Murakami (1991) 54 Cal.3d 105, 119 [284 Cal.Rptr. 318, 813 P.2d 1348],

internal citation omitted.)

• “The decision to award punitive damages is exclusively the function of the trier

of fact. So too is the amount of any punitive damage award. The relevant

considerations are the nature of the defendant’s conduct, the defendant’s wealth,

and the plaintiff’s actual damages.” (Gagnon v. Continental Casualty Co. (1989)

211 Cal.App.3d 1598, 1602 [260 Cal.Rptr. 305], internal citations omitted.)

• “The wealth of a defendant cannot justify an otherwise unconstitutional punitive

damages award.” (State Farm Mutual Automobile Insurance Co., supra, 538

U.S. at p. 427, internal citation omitted.)

• “[I]n some cases, the defendant’s financial condition may combine with high

reprehensibility and a low compensatory award to justify an extraordinary ratio

between compensatory and punitive damages. [Citation.]” (Nickerson v.

Stonebridge Life Ins. Co. (Nickerson II) (2016) 5 Cal.App.5th 1, 26 [209

Cal.Rptr.3d 690].)

• “[T]he purpose of punitive damages is not served by financially destroying a

defendant. The purpose is to deter, not to destroy.” (Adams, supra, 54 Cal.3d at

p. 112.)

• “[A] punitive damages award is excessive if it is disproportionate to the

defendant’s ability to pay.” (Adams, supra, 54 Cal.3d at p. 112, internal

citations omitted.)

• “It has been recognized that punitive damages awards generally are not

permitted to exceed 10 percent of the defendant’s net worth.” (Weeks v. Baker

& McKenzie (1998) 63 Cal.App.4th 1128, 1166 [74 Cal.Rptr.2d 510].)

• “[N]et worth is not the only measure of a defendant’s wealth for punitive

damages purposes that is recognized by the California courts. ‘Indeed, it is

likely that blind adherence to any one standard [of determining wealth] could

sometimes result in awards which neither deter nor punish or which deter or

punish too much.’ ” (Bankhead v. ArvinMeritor, Inc. (2012) 205 Cal.App.4th 68,

79 [139 Cal.Rptr.3d 849].)

• “Evidence of the defendant’s net worth is the most commonly used, but that

metric is too susceptible to manipulation to be the sole standard for measuring a

defendant’s ability to pay. Yet the ‘net’ concept of the net worth metric remains

critical. ‘In most cases, evidence of earnings or profit alone are not sufficient

“without examining the liabilities side of the balance sheet.” [Citations.]’ ”

(Soto v. BorgWarner Morse TEC Inc. (2015) 239 Cal.App.4th 165, 194 [191

Cal.Rptr.2d 263], internal citations omitted.)

• “An award of punitive damages is not supported by a verdict based on breach

of contract, even where the defendant’s conduct in breaching the contract was
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wilful, fraudulent, or malicious. Even in those cases in which a separate tort

action is alleged, if there is ‘but one verdict based upon contract’ a punitive

damage award is improper.” (Myers Building Industries, Ltd. v. Interface

Technology, Inc. (1993) 13 Cal.App.4th 949, 960 [17 Cal.Rptr.2d 242], internal

citations omitted.)

• “[P]unitive damages are not assessed against employers on a pure respondeat

superior basis. Some evidence of fault by the employer itself is also required.”

(College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 724, fn. 11 [34

Cal.Rptr.2d 898, 882 P.2d 894].)

• “Subdivision (b) . . . governs awards of punitive damages against employers,

and permits an award for the conduct described there without an additional

finding that the employer engaged in oppression, fraud or malice.” (Weeks,

supra, 63 Cal.App.4th at p. 1137.)

• “Section 3294 is no longer silent on who may be responsible for imputing

punitive damages to a corporate employer. For corporate punitive damages

liability, section 3294, subdivision (b), requires that the wrongful act giving rise

to the exemplary damages be committed by an ‘officer, director, or managing

agent.’ ” (White v. Ultramar, Inc. (1999) 21 Cal.4th 563, 572 [88 Cal.Rptr.2d

19, 981 P.2d 944].)

• “[I]n performing, ratifying, or approving the malicious conduct, the agent must

be acting as the organization’s representative, not in some other capacity.”

(College Hospital, Inc., supra, 8 Cal.4th at p. 723.)

• “[T]he concept [of managing agent] assumes that such individual was acting in

a corporate or employment capacity when the conduct giving rise to the

punitive damages claim against the employer occurred.” (College Hospital, Inc.,

supra, 8 Cal.4th at p. 723.)

• “No purpose would be served by punishing the employer for an employee’s

conduct that is wholly unrelated to its business or to the employee’s duties

therein.” (College Hospital, Inc., supra, 8 Cal.4th at pp. 723–724.)

• “[T]he determination of whether certain employees are managing agents ‘ “does

not necessarily hinge on their ‘level’ in the corporate hierarchy. Rather, the

critical inquiry is the degree of discretion the employees possess in making

decisions . . . .” ’ ” (Powerhouse Motorsports Group, Inc. v. Yamaha Motor

Corp., U.S.A. (2013) 221 Cal.App.4th 867, 886 [164 Cal.Rptr.3d 811].)

• “Although it is generally true . . . that an employee’s hierarchy in a corporation

is not necessarily determinative of his or her status as a managing agent of a

corporation, evidence showing an employee’s hierarchy and job duties,

responsibilities, and authority may be sufficient, absent conclusive proof to the

contrary, to support a reasonable inference by a trier of fact that the employee

is a managing agent of a corporation.” (Davis v. Kiewit Pacific Co. (2013) 220

Cal.App.4th 358, 370 [162 Cal.Rptr.3d 805].)

• “[W]e conclude the Legislature intended the term ‘managing agent’ to include
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only those corporate employees who exercise substantial independent authority

and judgment in their corporate decisionmaking so that their decisions

ultimately determine corporate policy. The scope of a corporate employee’s

discretion and authority under our test is therefore a question of fact for

decision on a case-by-case basis.” (White, supra, 21 Cal.4th at pp. 566–567.)

• “In order to demonstrate that an employee is a true managing agent under

section 3294, subdivision (b), a plaintiff seeking punitive damages would have

to show that the employee exercised substantial discretionary authority over

significant aspects of a corporation’s business.” (White, supra, 21 Cal.4th at p.

577.)

• “ ‘[C]orporate policy’ is the general principles which guide a corporation, or

rules intended to be followed consistently over time in corporate operations. A

‘managing agent’ is one with substantial authority over decisions that set these

general principles and rules.” (Cruz v. Homebase (2000) 83 Cal.App.4th 160,

167–168 [99 Cal.Rptr.2d 435].)

• “ ‘[R]atification’ is the ‘[c]onfirmation and acceptance of a previous act.’ A

corporation cannot confirm and accept that which it does not actually know

about.” (Cruz, supra, 83 Cal.App.4th at p. 168.)

• “For purposes of determining an employer’s liability for punitive damages,

ratification generally occurs where, under the particular circumstances, the

employer demonstrates an intent to adopt or approve oppressive, fraudulent, or

malicious behavior by an employee in the performance of his job duties.”

(College Hospital, Inc., supra, 8 Cal.4th at p. 726.)

• “Corporate ratification in the punitive damages context requires actual

knowledge of the conduct and its outrageous nature.” (College Hospital, Inc.,

supra, 8 Cal.4th at p. 726.)

• “The high court in TXO [TXO Production Corp., supra] and BMW [BMW of

North America, Inc. v. Gore (1996) 517 U.S. 559 [116 S.Ct. 1589, 134 L.Ed.2d

809]] has refined the disparity analysis to take into account the potential loss to

plaintiffs, as where a scheme worthy of punitive damages does not fully

succeed. In such cases, the proper ratio would be the ratio of punitive damages

to the potential harm to plaintiff.” (Sierra Club Found. v. Graham (1999) 72

Cal.App.4th 1135, 1162, fn. 15 [85 Cal.Rptr.2d 726], original italics.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1581–1585

Hanning et al., California Practice Guide: Personal Injury, Ch. 3-E, Punitive
Damages, ¶¶ 3:255–3:281.15 (The Rutter Group)

California Tort Damages (Cont.Ed.Bar 2d ed.) Punitive Damages, §§ 14.1–14.12,
14.18–14.31, 14.39

4 Levy et al., California Torts, Ch. 54, Punitive Damages, § 54.07 (Matthew
Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.51

CACI No. 3947

375

0375 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:34 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:title,  core:biblio/core:title,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83
xpath-> core:para,  core:biblio//core:para,  biblio,  style_83


(Matthew Bender)

6 California Points and Authorities, Ch. 64, Damages: Tort, §§ 64.141 et seq.,
64.174 et seq. (Matthew Bender)
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3949. Punitive Damages—Individual and Corporate Defendants
(Corporate Liability Based on Acts of Named
Individual)—Bifurcated Trial (Second Phase)

You must now decide the amount, if any, that you should award [name
of plaintiff] in punitive damages. The purposes of punitive damages are
to punish a wrongdoer for the conduct that harmed the plaintiff and to
discourage similar conduct in the future.

There is no fixed formula for determining the amount of punitive
damages, and you are not required to award any punitive damages. If
you decide to award punitive damages, you should consider all of the
following factors separately for each defendant in determining the
amount:

(a) How reprehensible was that defendant’s conduct? In deciding
how reprehensible a defendant’s conduct was, you may consider,
among other factors:

1. Whether the conduct caused physical harm;

2. Whether the defendant disregarded the health or safety of
others;

3. Whether [name of plaintiff] was financially weak or vulnerable
and the defendant knew [name of plaintiff] was financially
weak or vulnerable and took advantage of [him/her/it];

4. Whether the defendant’s conduct involved a pattern or
practice; and

5. Whether the defendant acted with trickery or deceit.

(b) Is there a reasonable relationship between the amount of
punitive damages and [name of plaintiff]’s harm [or between the
amount of punitive damages and potential harm to [name of
plaintiff] that the defendant knew was likely to occur because of
[his/her/its] conduct]?

(c) In view of that defendant’s financial condition, what amount is
necessary to punish [him/her/it] and discourage future wrongful
conduct? You may not increase the punitive award above an
amount that is otherwise appropriate merely because a
defendant has substantial financial resources. [Any award you
impose may not exceed that defendant’s ability to pay.]

[Punitive damages may not be used to punish a defendant for the
impact of [his/her/its] alleged misconduct on persons other than [name
of plaintiff].]
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New September 2003; Revised April 2004, October 2004, June 2006, April 2007,

August 2007, October 2008

Directions for Use

Read the bracketed language at the end of the first sentence of factor (b) only if

there is evidence that the conduct of defendant that allegedly gives rise to liability

and punitive damages either caused or foreseeably threatened to cause harm to

plaintiff that would not be included in an award of compensatory damages. (Simon

v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159 [29 Cal.Rptr.3d 379,

113 P.3d 63].) The bracketed phrase concerning “potential harm” might be

appropriate, for example, if damages actually caused by the defendant’s acts are not

recoverable because they are barred by statute (id. at p. 1176, citing Neal v.

Farmers Ins. Exchange (1978) 21 Cal.3d 910, 929 [148 Cal.Rptr. 389, 582 P.2d

980] [in a bad faith insurance case, plaintiff died before judgment, precluding her

estate’s recovery of emotional distress damages]), or if the harm caused by

defendant’s acts could have been great, but by chance only slight harm was

inflicted. (Simon, supra, 35 Cal.4th at p. 1177, citing TXO Production Corp. v.

Alliance Resources Corp. (1993) 509 U.S. 443, 459 [113 S.Ct. 2711, 125 L.Ed.2d

366] [considering the hypothetical of a person wildly firing a gun into a crowd but

by chance only damaging a pair of glasses].) The bracketed phrase should not be

given if an award of compensatory damages is the “true measure” of the harm or

potential harm caused by defendant’s wrongful acts. (Simon, supra, 35 Cal.4th at

pp. 1178–1179 [rejecting consideration for purposes of assessing punitive damages

of the plaintiff’s loss of the benefit of the bargain if the jury had found that there

was no binding contract].)

Read the optional final sentence of factor (c) only if the defendant has presented

relevant evidence regarding that issue.

Read the optional final sentence if there is a possibility that in arriving at an

amount of punitive damages, the jury might consider harm that the defendant’s

conduct may have caused to nonparties. (See Philip Morris USA v. Williams (2007)

549 U.S. 346, 353–354 [127 S.Ct. 1057, 166 L.Ed.2d 940].) Harm to others may

be relevant to determining reprehensibility based on factors (a)(2) (disregard of

health or safety of others) and (a)(4) (pattern or practice). (See State Farm Mutual

Automobile Insurance Co. v. Campbell (2003) 538 U.S. 408, 419 [123 S.Ct. 1513,

155 L.Ed.2d 585].)

“A jury must be instructed . . . that it may not use evidence of out-of-state conduct

to punish a defendant for action that was lawful in the jurisdiction where it

occurred.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S. at p.

422.) An instruction on this point should be included within this instruction if

appropriate to the facts.

Courts have stated that “[p]unitive damages previously imposed for the same

conduct are relevant in determining the amount of punitive damages required to
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sufficiently punish and deter. The likelihood of future punitive damage awards may

also be considered, although it is entitled to considerably less weight.” (Stevens v.

Owens-Corning Fiberglas Corp. (1996) 49 Cal.App.4th 1645, 1661 [57 Cal.Rptr.2d

525], internal citations omitted.) The court in Stevens suggested that the following

instruction be given if evidence of other punitive damage awards is introduced into

evidence:

If you determine that a defendant has already been assessed with punitive

damages based on the same conduct for which punitive damages are requested

in this case, you may consider whether punitive damages awarded in other

cases have sufficiently punished and made an example of the defendant. You

must not use the amount of punitive damages awarded in other cases to

determine the amount of the punitive damage award in this case, except to the

extent you determine that a lesser award, or no award at all, is justified in light

of the penalties already imposed. (Stevens, supra, 49 Cal.App.4th at p. 1663,

fn. 7.)

Sources and Authority

• When Punitive Damages Permitted. Civil Code section 3294.

• Evidence of Profits or Financial Condition. Civil Code section 3295(d).

• “[Section 3295(d)] affects the order of proof at trial, precluding the admission

of evidence of defendants’ financial condition until after the jury has returned a

verdict for plaintiffs awarding actual damages and found that one or more

defendants were guilty of ‘oppression, fraud or malice,’ in accordance with

Civil Code section 3294.” (City of El Monte v. Superior Court (1994) 29

Cal.App.4th 272, 274–275 [34 Cal.Rptr.2d 490], internal citations omitted.)

• “Evidence of the defendant’s financial condition is a prerequisite to an award of

punitive damages. In order to protect defendants from the premature disclosure

of their financial position when punitive damages are sought, the Legislature

enacted Civil Code section 3295.” (City of El Monte, supra, 29 Cal.App.4th at

p. 276, internal citations omitted.)

• “[C]ourts have held it is reversible error to try the punitive damages issue to a

new jury after the jury which found liability has been excused.” (Rivera v.

Sassoon (1995) 39 Cal.App.4th 1045, 1048 [46 Cal.Rptr.2d 144], internal

citations omitted.)

• “The purpose of punitive damages is to punish wrongdoers and thereby deter

the commission of wrongful acts.” (Neal, supra, 21 Cal.3d at p. 928, fn. 13.)

• “Punitive damages are to be assessed in an amount which, depending upon the

defendant’s financial worth and other factors, will deter him and others from

committing similar misdeeds. Because compensatory damages are designed to

make the plaintiff ‘whole,’ punitive damages are a ‘windfall’ form of recovery.”

(College Hospital, Inc. v. Superior Court (1994) 8 Cal.4th 704, 712 [34

Cal.Rptr.2d 898, 882 P.2d 894], internal citations omitted.)

• “It follows that the wealthier the wrongdoing defendant, the larger the award of
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exemplary damages need be in order to accomplish the statutory objective.”

(Bertero v. National General Corp. (1974) 13 Cal.3d 43, 65 [118 Cal.Rptr. 184,

529 P.2d 608].)

• “ ‘A plaintiff, upon establishing his case, is always entitled of right to

compensatory damages. But even after establishing a case where punitive

damages are permissible, he is never entitled to them. The granting or

withholding of the award of punitive damages is wholly within the control of

the jury, and may not legally be influenced by any direction of the court that in

any case a plaintiff is entitled to them. Upon the clearest proof of malice in

fact, it is still the exclusive province of the jury to say whether or not punitive

damages shall be awarded. A plaintiff is entitled to such damages only after the

jury, in the exercise of its untrammeled discretion, has made the award.’ ”

(Brewer v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 801

[197 P.2d 713], internal citations omitted.)

• “In light of our holding that evidence of a defendant’s financial condition is

essential to support an award of punitive damages, Evidence Code section 500

mandates that the plaintiff bear the burden of proof on the issue. A plaintiff

seeking punitive damages is not seeking a mere declaration by the jury that he

is entitled to punitive damages in the abstract. The plaintiff is seeking an award

of real money in a specific amount to be set by the jury. Because the award,

whatever its amount, cannot be sustained absent evidence of the defendant’s

financial condition, such evidence is ‘essential to the claim for relief.’ ” (Adams

v. Murakami (1991) 54 Cal.3d 105, 119 [284 Cal.Rptr. 318, 813 P.2d 1348],

internal citation omitted.)

• “[W]e are afforded guidance by certain established principles, all of which are

grounded in the purpose and function of punitive damages. One factor is the

particular nature of the defendant’s acts in light of the whole record; clearly,

different acts may be of varying degrees of reprehensibility, and the more

reprehensible the act, the greater the appropriate punishment, assuming all other

factors are equal. Another relevant yardstick is the amount of compensatory

damages awarded; in general, even an act of considerable reprehensibility will

not be seen to justify a proportionally high amount of punitive damages if the

actual harm suffered thereby is small. Also to be considered is the wealth of the

particular defendant; obviously, the function of deterrence will not be served if

the wealth of the defendant allows him to absorb the award with little or no

discomfort. By the same token, of course, the function of punitive damages is

not served by an award which, in light of the defendant’s wealth and the gravity

of the particular act, exceeds the level necessary to properly punish and deter.”

(Neal, supra, 21 Cal.3d at p. 928, internal citations and footnote omitted.)

• “[T]he Constitution’s Due Process Clause forbids a State to use a punitive

damages award to punish a defendant for injury that it inflicts upon nonparties

or those whom they directly represent, i.e., injury that it inflicts upon those who

are, essentially, strangers to the litigation.” (Philip Morris USA, supra, 549 U.S.

at p. 353.)

CACI No. 3949

380

0380 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:34 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


• “Evidence of actual harm to nonparties can help to show that the conduct that

harmed the plaintiff also posed a substantial risk of harm to the general public,

and so was particularly reprehensible—although counsel may argue in a

particular case that conduct resulting in no harm to others nonetheless posed a

grave risk to the public, or the converse. Yet for the reasons given above, a jury

may not go further than this and use a punitive damages verdict to punish a

defendant directly on account of harms it is alleged to have visited on

nonparties.” (Philip Morris USA, supra, 549 U.S. at p. 355.)

• “ ‘Due process does not permit courts, in the calculation of punitive damages,

to adjudicate the merits of other parties’ hypothetical claims against a defendant

under the guise of the reprehensibility analysis . . . . Punishment on these bases

creates the possibility of multiple punitive damages awards for the same

conduct . . . .’ This does not mean, however, that the defendant’s similar

wrongful conduct toward others should not be considered in determining the

amount of punitive damages.” (Bullock v. Philip Morris USA, Inc. (2011) 198

Cal.App.4th 543, 560 [131 Cal.Rptr.3d 382].)

• “Though due process does not permit courts or juries, in the calculation of

punitive damages, to adjudicate the merits of other parties’ hypothetical claims

against a defendant under the guise of the reprehensibility analysis, this does

not mean that the defendant’s similar wrongful conduct toward others should

not be considered in determining the amount of punitive damages. . . . ‘[T]o

consider the defendant’s entire course of conduct in setting or reviewing a

punitive damages award, even in an individual plaintiff’s lawsuit, is not to

punish the defendant for its conduct toward others. An enhanced punishment for

recidivism does not directly punish the earlier offense; it is, rather, “ ‘ “a

stiffened penalty for the last crime, which is considered to be an aggravated

offense because a repetitive one.” ’ ” . . . By placing the defendant’s conduct

on one occasion into the context of a business practice or policy, an individual

plaintiff can demonstrate that the conduct toward him or her was more

blameworthy and warrants a stronger penalty to deter continued or repeated

conduct of the same nature.’ ” (Izell v. Union Carbide Corp. (2014) 231

Cal.App.4th 962, 986, fn. 10 [180 Cal.Rptr.3d 382], internal citations omitted.)

• “[A] specific instruction encompassing both the permitted and prohibited uses of

evidence of harm caused to others would be appropriate in the new trial if

requested by the parties. We believe that an instruction on these issues should

clearly distinguish between the permitted and prohibited uses of such evidence

and thus make clear to the jury the purposes for which it can and cannot

consider that evidence. A jury may consider evidence of harm caused to others

for the purpose of determining the degree of reprehensibility of a defendant’s

conduct toward the plaintiff in deciding the amount of punitive damages, but it

may not consider that evidence for the purpose of punishing the defendant

directly for harm caused to others. In our view, Judicial Council of California

Civil Jury Instructions (Aug. 2007 rev.) CACI Nos. 3940, 3942, 3943, 3945,

3947, and 3949 could convey this distinction better by stating more explicitly
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that evidence of harm caused to others may be considered for the one purpose

but not for the other, and by providing that explanation together with the

reprehensibility factors rather than in connection with the reasonable

relationship issue.” (Bullock v. Philip Morris USA, Inc. (2008) 159 Cal.App.4th

655, 695, fn. 21 [71 Cal.Rptr.3d 775], internal citation omitted.)

• “ ‘[T]he most important indicium of the reasonableness of a punitive damages

award is the degree of reprehensibility of the defendant’s conduct.’ We have

instructed courts to determine the reprehensibility of a defendant by considering

whether: the harm caused was physical as opposed to economic; the tortious

conduct evinced an indifference to or a reckless disregard of the health or safety

of others; the target of the conduct had financial vulnerability; the conduct

involved repeated actions or was an isolated incident; and the harm was the

result of intentional malice, trickery, or deceit, or mere accident. The existence

of any one of these factors weighing in favor of a plaintiff may not be sufficient

to sustain a punitive damages award; and the absence of all of them renders any

award suspect.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 419, internal citation omitted.)

• “[I]n a case involving physical harm, the physical or physiological vulnerability

of the target of the defendant’s conduct is an appropriate factor to consider in

determining the degree of reprehensibility, particularly if the defendant

deliberately exploited that vulnerability.” (Bullock, supra, 198 Cal.App.4th at p.

562, internal citation omitted.)

• “[W]e have been reluctant to identify concrete constitutional limits on the ratio

between harm, or potential harm, to the plaintiff and the punitive damages

award. We decline again to impose a bright-line ratio which a punitive damages

award cannot exceed. Our jurisprudence and the principles it has now

established demonstrate, however, that, in practice, few awards exceeding a

single-digit ratio between punitive and compensatory damages, to a significant

degree, will satisfy due process. . . . [A]n award of more than four times the

amount of compensatory damages might be close to the line of constitutional

impropriety. . . . While these ratios are not binding, they are instructive. They

demonstrate what should be obvious: Single-digit multipliers are more likely to

comport with due process, while still achieving the State’s goals of deterrence

and retribution, than awards with ratios in range of 500 to 1 . . . .” (State Farm

Mutual Automobile Insurance Co., supra, 538 U.S. at pp. 424–425, internal

citation omitted.)

• “Nonetheless, because there are no rigid benchmarks that a punitive damages

award may not surpass, ratios greater than those we have previously upheld

may comport with due process where ‘a particularly egregious act has resulted

in only a small amount of economic damages.’ The converse is also true,

however. When compensatory damages are substantial, then a lesser ratio,

perhaps only equal to compensatory damages, can reach the outermost limit of

the due process guarantee. The precise award in any case, of course, must be

based upon the facts and circumstances of the defendant’s conduct and the harm
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to the plaintiff.” (State Farm Mutual Automobile Insurance Co., supra, 538 U.S.

at p. 425, internal citation omitted.)

• “In determining whether a punitive damages award is unconstitutionally

excessive, Brandt fees may be included in the calculation of the ratio of

punitive to compensatory damages, regardless of whether the fees are awarded

by the trier of fact as part of its verdict or are determined by the trial court after

the verdict has been rendered.” (Nickerson v. Stonebridge Life Ins. Co. (2016)

63 Cal.4th 363, 368 [203 Cal.Rptr.3d 23, 371 P.3d 242].)

• “The decision to award punitive damages is exclusively the function of the trier

of fact. So too is the amount of any punitive damage award. The relevant

considerations are the nature of the defendant’s conduct, the defendant’s wealth,

and the plaintiff’s actual damages.” (Gagnon v. Continental Casualty Co. (1989)

211 Cal.App.3d 1598, 1602 [260 Cal.Rptr. 305], internal citations omitted.)

• “The wealth of a defendant cannot justify an otherwise unconstitutional punitive

damages award.” (State Farm Mutual Automobile Insurance Co., supra, 538

U.S. at p. 427, internal citation omitted.)

• “[I]n some cases, the defendant’s financial condition may combine with high

reprehensibility and a low compensatory award to justify an extraordinary ratio

between compensatory and punitive damages. [Citation.]” (Nickerson v.

Stonebridge Life Ins. Co. (Nickerson II) (2016) 5 Cal.App.5th 1, 26 [209

Cal.Rptr.3d 690].)

• “[T]he purpose of punitive damages is not served by financially destroying a

defendant. The purpose is to deter, not to destroy.” (Adams, supra, 54 Cal.3d at

p. 112.)

• “[A] punitive damages award is excessive if it is disproportionate to the

defendant’s ability to pay.” (Adams, supra, 54 Cal.3d at p. 112, internal

citations omitted.)

• “It has been recognized that punitive damages awards generally are not

permitted to exceed 10 percent of the defendant’s net worth.” (Weeks v. Baker

& McKenzie (1998) 63 Cal.App.4th 1128, 1166 [74 Cal.Rptr.2d 510].)

• “[N]et worth is not the only measure of a defendant’s wealth for punitive

damages purposes that is recognized by the California courts. ‘Indeed, it is

likely that blind adherence to any one standard [of determining wealth] could

sometimes result in awards which neither deter nor punish or which deter or

punish too much.’ ” (Bankhead v. ArvinMeritor, Inc. (2012) 205 Cal.App.4th 68,

79 [139 Cal.Rptr.3d 849].)

• “Evidence of the defendant’s net worth is the most commonly used, but that

metric is too susceptible to manipulation to be the sole standard for measuring a

defendant’s ability to pay. Yet the ‘net’ concept of the net worth metric remains

critical. ‘In most cases, evidence of earnings or profit alone are not sufficient

“without examining the liabilities side of the balance sheet.” [Citations.]’ ”

(Soto v. BorgWarner Morse TEC Inc. (2015) 239 Cal.App.4th 165, 194 [191
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Cal.Rptr.2d 263], internal citations omitted.)

• “In light of our discussion, we conclude that even where, as here, punitive but

not compensatory damages are available to the plaintiff, the defendant is

entitled to an instruction that punitive damages must bear a reasonable relation

to the injury, harm, or damage actually suffered by the plaintiff and proved at

trial. Consequently, the trial court erred in failing to so instruct the jury.”

(Gagnon, supra, 211 Cal.App.3d at p. 1605.)

• “We conclude that the rule . . . that an award of exemplary damages must be

accompanied by an award of compensatory damages [or its equivalent] is still

sound. That rule cannot be deemed satisfied where the jury has made an express

determination not to award compensatory damages.” (Cheung v. Daley (1995)

35 Cal.App.4th 1673, 1677 [42 Cal.Rptr.2d 164], footnote omitted.)

• “With the focus on the plaintiff’s injury rather than the amount of compensatory

damages, the [‘reasonable relation’] rule can be applied even in cases where

only equitable relief is obtained or where nominal damages are awarded or, as

here, where compensatory damages are unavailable.” (Gagnon, supra, 211

Cal.App.3d at p. 1605.)

• “The high court in TXO [TXO Production Corp., supra] and BMW [BMW of

North America, Inc. v. Gore (1996) 517 U.S. 559 [116 S.Ct. 1589, 134 L.Ed.2d

809]] has refined the disparity analysis to take into account the potential loss to

plaintiffs, as where a scheme worthy of punitive damages does not fully

succeed. In such cases, the proper ratio would be the ratio of punitive damages

to the potential harm to plaintiff.” (Sierra Club Found. v. Graham (1999) 72

Cal.App.4th 1135, 1162, fn. 15 [85 Cal.Rptr.2d 726], original italics.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, §§ 1581–1585

Hanning et al., California Practice Guide: Personal Injury, Ch. 3-E, Punitive
Damages, ¶¶ 3:255–3:281.15 (The Rutter Group)

California Tort Damages (Cont.Ed.Bar 2d ed.) Punitive Damages, §§ 14.1–14.12,
14.21, 14.39

4 Levy et al., California Torts, Ch. 54, Punitive Damages, §§ 54.07, 54.24[4][d]
(Matthew Bender)

15 California Forms of Pleading and Practice, Ch. 177, Damages, § 177.51
(Matthew Bender)

6 California Points and Authorities, Ch. 64, Damages: Tort, §§ 64.141 et seq.,
64.174 et seq. (Matthew Bender)
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3963. No Deduction for Workers’ Compensation Benefits Paid

Do not consider whether or not [name of plaintiff] received workers’
compensation benefits for [his/her] injuries. If you decide in favor of
[name of plaintiff], you should determine the amount of your verdict
according to my instructions concerning damages.

New September 2003; Revised December 2009

Directions for Use

This instruction is intended for use in conjunction with a special verdict form, in

which case the judge can make any necessary deductions if double recovery is an

issue. It may also be read in cases in which there are no allegations regarding the

employer’s comparative fault.

Sources and Authority

• If the employer has not been negligent, the workers’ compensation benefits do

“not constitute an impermissible double recovery but rather a payment from a

source wholly independent of the wrongdoer.” (Curtis v. State of California ex

rel. Department of Transportation (1982) 128 Cal.App.3d 668, 682 [180

Cal.Rptr. 843].)

• “Here the collateral source was workers’ compensation benefits paid by the

[defendant]’s policy. Under the general principles just described, this would not

be an independent source; defendant is the policyholder, so the collateral source

rule would not apply. Yet the California Supreme Court held that the rule did

apply in a case in which an employee received benefits from the employer’s

workers’ compensation policy and then sued a third party tortfeasor, the

compensation insurer having waived its right of subrogation against the third

party.” (Lee v. West Kern Water Dist. (2016) 5 Cal.App.5th 606, 637 [210

Cal.Rptr.3d 362] [action by employee against employer on claim alleged to not

be within scope of employment].)

• “ ‘The average reasonably well-informed person who may be called to serve

upon a jury knows that a workman injured in his employment receives

compensation. It is a delusion to think that this aspect of the case can be kept

from the minds of the jurors simply by not alluding to it in the course of the

trial.’ ” (Berryman v. Bayshore Construction Co. (1962) 207 Cal.App.2d 331,

336 [24 Cal.Rptr. 380], internal citations omitted.)

• “To prevent a double recovery, the court may instruct the jury to segregate

types of damage as between the employee and employer, awarding to the

employee only those tort damages not recoverable by the employer.”

(Demkowski v. Lee (1991) 233 Cal.App.3d 1251, 1259 [284 Cal.Rptr. 919],

footnote omitted.)

• “Alternatively, the jury may generally be instructed on the types of tort
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damages to which the employee may be entitled and then given a special

verdict form that requires the jury to find whether the defendant was negligent,

whether the negligence was the proximate cause of the employee’s injuries,

what the employee’s total tort damages are, without taking into account his or

her receipt of workers’ compensation benefits, and what the reasonable amount

of benefits paid by the employer were. Thereafter, the court enters individual

judgments on the special verdict for the amounts to which the employee and

employer are entitled.” (Demkowski, supra, 233 Cal.App.3d at p. 1259, footnote

omitted.)

• “Prior to Proposition 51, a negligent third party was allowed an offset for the

workers’ compensation benefits paid to the plaintiff. This prevented double

recovery under the then-existing joint and several liability rule. Proposition 51,

however, limited joint and several liability to plaintiff’s economic damages.”

(Rosales v. Thermex-Thermatron, Inc. (1998) 67 Cal.App.4th 187, 197 [78

Cal.Rptr.2d 861].)

• “The Espinoza approach has provided an effective solution for pre-verdict

settlements, and we believe that it is also the most suitable means of dealing

with workers’ compensation benefits.” (Torres v. Xomox Corp. (1996) 49

Cal.App.4th 1, 37 [56 Cal.Rptr.2d 455].)

Secondary Sources

2 Witkin, Summary of California Law (10th ed. 2005) Workers’ Compensation,
§§ 20, 24–26, 31, 34, 39–42

1 Levy et al., California Torts, Ch. 10, Effect of Workers’ Compensation Law,
§ 10.10 (Matthew Bender)

51 California Forms of Pleading and Practice, Ch. 577, Workers’ Compensation,
§ 577.319 (Matthew Bender)
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A. Life Expectancy Table—Male
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B. Life Expectancy Table—Female
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4002. “Gravely Disabled” Explained

The term “gravely disabled” means that a person is presently unable to
provide for his or her basic needs for food, clothing, or shelter because
of [a mental disorder/impairment by chronic alcoholism]. [The term
“gravely disabled” does not include mentally retarded persons by
reason of being mentally retarded alone.]

[[Insert one or more of the following:] [psychosis/bizarre or eccentric
behavior/delusions/hallucinations/[insert other]] [is/are] not enough, by
[itself/themselves], to find that [name of respondent] is gravely disabled.
[He/She] must be unable to provide for the basic needs of food, clothing,
or shelter because of [a mental disorder/impairment by chronic
alcoholism].]

[If you find [name of respondent] will not take [his/her] prescribed
medication without supervision and that a mental disorder makes [him/
her] unable to provide for [his/her] basic needs for food, clothing, or
shelter without such medication, then you may conclude [name of
respondent] is presently gravely disabled.

In determining whether [name of respondent] is presently gravely
disabled, you may consider evidence that [he/she] did not take
prescribed medication in the past. You may also consider evidence of
[his/her] lack of insight into [his/her] mental condition.]

In considering whether [name of respondent] is presently gravely
disabled, you may not consider the likelihood of future deterioration or
relapse of a condition.

New June 2005

Directions for Use

Read the bracketed sentence at the end of the first paragraph if appropriate to the

facts of the case.

The principle regarding the likelihood of future deterioration may not apply in

cases where the respondent has no insight into his or her mental disorder.

(Conservatorship of Walker (1989) 206 Cal.App.3d 1572, 1576–1577 [254 Cal.Rptr.

552].)

If there is evidence concerning the availability of third parties that are willing to

provide assistance to the proposed conservatee, see CACI No. 4007, Third Party

Assistance.

Sources and Authority

• “Gravely Disabled” Defined. Welfare and Institutions Code section 5008(h).
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• “The enactment of the LPS and with it the substitution of ‘gravely disabled’ for

‘in need of treatment’ as the basis for commitment of individuals not dangerous

to themselves or others reflects a legislative determination to meet the

constitutional requirements of precision. The term ‘gravely disabled’ is

sufficiently precise to exclude unusual or nonconformist lifestyles. It connotes

an inability or refusal on the part of the proposed conservatee to care for basic

personal needs of food, clothing and shelter.” (Conservatorship of Chambers

(1977) 71 Cal.App.3d 277, 284 [139 Cal.Rptr. 357], footnotes omitted.)

• “[T]he public guardian must prove beyond a reasonable doubt that the proposed

conservatee is gravely disabled.” (Conservatorship of Jesse G. (2016) 248

Cal.App.4th 453, 461 [203 Cal.Rptr.3d 667].)

• “The stricter criminal standard is used because the threat to the conservatee’s

individual liberty and personal reputation is no different than the burdens

associated with criminal prosecutions.” (Conservatorship of Smith (1986) 187

Cal.App.3d 903, 909 [232 Cal.Rptr. 277] internal citations omitted.)

• “Bizarre or eccentric behavior, even if it interferes with a person’s normal

intercourse with society, does not rise to a level warranting conservatorship

except where such behavior renders the individual helpless to fend for herself or

destroys her ability to meet those basic needs for survival.” (Conservatorship of

Smith, supra, 187 Cal.App.3d at p. 909.)

• “Under [Welfare and Institutions Code] section 5350, subdivision (e)(1), ‘a

person is not “gravely disabled” if that person can survive safely without

involuntary detention with the help of responsible family, friends, or others who

are both willing and able to help provide for the person’s basic personal needs

for food, clothing, or shelter.’ ” (Conservatorship of Jesse G., supra, 248

Cal.App.4th at p. 460.)

• “While [third person] may not have shown that he could manage appellant’s

mental health symptoms as adeptly as would a person professionally trained to

care for someone with a mental disorder, that is not the standard. As appellant

states, ‘[t]he question in a LPS conservatorship case where the proposed

conservatee asserts a third party assistance claim is not whether the third party

will be able to manage the person’s mental health symptoms completely. Rather,

the dispositive question is whether the person is able to provide the proposed

conservatee with food, clothing, and shelter on a regular basis.”

(Conservatorship of Jesse G., supra, 248 Cal.App.4th at p. 463 fn. 4.)

• “We . . . hold that a person sought to be made an LPS conservatee subject to

involuntary confinement in a mental institution, is entitled to have a unanimous

jury determination of all of the questions involved in the imposition of such a

conservatorship, and not just on the issue of grave disability in the narrow sense

of whether he or she can safely survive in freedom and provide food, clothing

or shelter unaided by willing, responsible relatives, friends or appropriate third

persons.” (Conservatorship of Davis (1981) 124 Cal.App.3d 313, 328 [177

Cal.Rptr. 369].)
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• “[A]n individual who will not voluntarily accept mental health treatment is not

for that reason alone gravely disabled.” (Conservatorship of Symington (1989)

209 Cal.App.3d 1464, 1468 [257 Cal.Rptr. 860].)

• “[T]he pivotal issue is whether [respondent] was ‘presently’ gravely disabled

and the evidence demonstrates that he was not. Accordingly, the order granting

the petition must be overturned.” (Conservatorship of Benvenuto (1986) 180

Cal.App.3d. 1030, 1034 [226 Cal.Rptr. 33], fn. omitted, citing to

Conservatorship of Murphy (1982) 134 Cal.App.3d 15, 18 [184 Cal.Rptr. 363].)

• “[A] conservatorship cannot be established because of a perceived likelihood of

future relapse. To do so could deprive the liberty of persons who will not suffer

such a relapse solely because of the pessimistic statistical odds. Because of the

promptness with which a conservatorship proceeding can be invoked the cost in

economic and liberty terms is unwarranted.” (Conservatorship of Neal (1987)

190 Cal.App.3d 685, 689 [235 Cal.Rptr. 577].)

• “A perceived likelihood of future relapse, without more, is not enough to justify

establishing a conservatorship. Neither can such a likelihood justify keeping a

conservatorship in place if its subject is not presently gravely disabled, in light

of the statutory provisions allowing rehearings to evaluate a conservatee’s

current status.” (Conservatorship of Jones (1989) 208 Cal.App.3d 292, 302 [256

Cal.Rptr. 415], internal citation omitted.)

Secondary Sources

3 Witkin, California Procedure (5th ed. 2008) Actions, § 97

2 California Conservatorship Practice (Cont.Ed.Bar) §§ 23.3, 23.5

32 California Forms of Pleading and Practice, Ch. 361A, Mental Health and
Mental Disabilities: Judicial Commitment, Health Services, and Civil Rights,
§§ 361A.33, 361A.42 (Matthew Bender)
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4012. Concluding Instruction

To find that [name of respondent] is gravely disabled, all 12 jurors must
agree on the verdict. To find that [name of respondent] is not gravely
disabled, only 9 jurors must agree on the verdict.

As soon as you have agreed on a verdict, the presiding juror must date
and sign the form and notify the [clerk/bailiff].

New June 2005; Revised May 2017

Directions for Use

Read this instruction immediately after CACI No. 5009, Predeliberation

Instructions.

There are many votes that are possible other than a unanimous 12-0 vote for

gravely disabled or a 9-3 or better vote for not gravely disabled. A vote other than

one of these will result in a mistrial and the option to retry the proceeding.

Sources and Authority

• “The due process clause of the California Constitution requires that proof

beyond a reasonable doubt and a unanimous jury verdict be applied to

conservatorship proceedings under the LPS Act.” (Conservatorship of Roulet

(1979) 23 Cal.3d 219, 235 [152 Cal.Rptr. 425, 590 P.2d 1].)

• “The LPS Act is silent as to whether the jury must unanimously agree on the

issue of grave disability. ‘[H]owever, the Act incorporates by reference Probate

Code procedures for conservatorships. The Probate Code provides for factual

determinations by a three-fourths majority . . . . Thus, the Legislature has

provided for less than unanimous jury verdicts in grave disability cases.’ ”

(Conservatorship of Rodney M. (1996) 50 Cal.App.4th 1266, 1269 [58

Cal.Rptr.2d 513].)

• “The Legislature’s determination that a three-fourths majority vote applies in

LPS conservatorship proceedings is eminently sound in the context of finding a

proposed conservatee is not gravely disabled.” (Conservatorship of Rodney M.,

supra, 50 Cal.App.4th at pp. 1271–1272.)

• “Permitting a finding of no grave disability to be based on a three-fourths

majority coincides with Roulet’s goal of minimizing the risk of unjustified and

needless conservatorships. It also avoids unnecessary confinement of the

proposed conservatee while renewal proceedings are completed.”

(Conservatorship of Rodney M., supra, 50 Cal.App.4th at p. 1270.)

Secondary Sources

3 Witkin, California Procedure (5th ed. 2008) Actions, § 104

2 California Conservatorship Practice (Cont.Ed.Bar) § 23.89
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32 California Forms of Pleading and Practice, Ch. 361A, Mental Health and
Mental Disabilities: Judicial Commitment, Health Services, and Civil Rights,
§ 361A.42 (Matthew Bender)

CACI No. 4012
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VF-4000. Conservatorship—Verdict Form

Select one of the following two options:

12 jurors find that [name of respondent] is presently
gravely disabled due to [a mental disorder/impairment
by chronic alcoholism].

9 or more jurors find that [name of respondent] is not
presently gravely disabled due to [a mental disorder/
impairment by chronic alcoholism].

[If you have concluded that [name of respondent] is gravely disabled due
to [a mental disorder/impairment by chronic alcoholism] then answer
the following:

Do all 12 jurors find that [name of respondent] is disqualified from
voting because [he/she] cannot communicate, with or without reasonable
accommodations, a desire to participate in the voting process.?

Yes No]

Signed:
Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify
the [clerk/bailiff/court attendant] that you are ready to present your
verdict in the courtroom.

New June 2005; Revised December 2010, May 2017

Directions for Use

The question regarding voter disqualification is bracketed. The judge must decide

whether this question is appropriate in a given case. (See CACI No. 4013,

Disqualification From Voting.)
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4109. Duty of Disclosure by Seller’s Real Estate Broker to Buyer

A real estate broker for the seller of property must disclose to the buyer
all facts known to the broker regarding the property or relating to the
transaction that materially affect the value or desirability of the
property. A broker must disclose these facts if he or she knows or
should know that the buyer is not aware of them and cannot reasonably
be expected to discover them through diligent attention and observation.
The broker does not, however, have to disclose facts that the buyer
already knows or could have learned with diligent attention and
observation.

New December 2013

Directions for Use

This instruction should be read after CACI No. 400, Negligence—Essential Factual

Elements, if a seller’s real estate broker’s breach of duty of disclosure to the buyer

is at issue. A broker’s failure to disclose known material facts to the buyer may

constitute a breach of duty for purposes of a claim for negligence. Causation and

damages must still be proved. This instruction may also be used with instructions

in the Fraud and Deceit series (CACI No. 1900 et seq.) for a cause of action for

misrepresentation or concealment. (See Holmes v. Summer (2010) 188 Cal.App.4th

1510, 1528 [116 Cal.Rptr.3d 419].)

For an instruction on the fiduciary duty of a real estate broker to his or her own

client, see CACI No. 4107, Duty of Disclosure of Real Estate Broker to Client. For

an instruction on the duty of the seller’s real estate broker under Civil Code section

2079 to conduct a visual inspection of the property and disclose to the buyer all

facts materially affecting the value or desirability of the property that an

investigation would reveal, see CACI No. 4108, Failure of Seller’s Real Estate

Broker to Conduct Reasonable Inspection—Essential Factual Elements.

Sources and Authority

• “ ‘[W]here the seller knows of facts materially affecting the value or desirability

of the property which are known or accessible only to him and also knows that

such facts are not known to, or within the reach of the diligent attention and

observation of the buyer, the seller is under a duty to disclose them to the

buyer. [Citations.]’ When the seller’s real estate agent or broker is also aware of

such facts, ‘he [or she] is under the same duty of disclosure.’ A real estate agent

or broker may be liable ‘for mere nondisclosure since his [or her] conduct in

the transaction amounts to a representation of the nonexistence of the facts

which he has failed to disclose [citation].’ ” (Holmes, supra, 188 Cal.App.4th at

pp. 1518–1519, original italics, internal citations omitted.)

• “Even in the absence of a fiduciary duty to the buyer, listing agents are required
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to disclose to prospective purchasers all facts materially affecting the value or

desirability of a property that a reasonable visual inspection would reveal. And

regardless of whether a listing agent also represents the buyer, it is required to

disclose to the buyer all known facts materially affecting the value or

desirability of a property that are not known to or reasonably discoverable by

the buyer.” (Horiike v. Coldwell Banker Residential Brokerage Co. (2016) 1

Cal.5th 1024, 1040 [210 Cal.Rptr.3d 1, 383 P.3d 1094].)

• “The real estate agent or broker representing the seller is a party to the business

transaction. In most instances he has a personal interest in it and derives a profit

from it. Where such agent or broker possesses, along with the seller, the

requisite knowledge . . . , whether he acquires it from, or independently of, his

principal, he is under the same duty of disclosure. He is a party connected with

the fraud and if no disclosure is made at all to the buyer by the other parties to

the transaction, such agent or broker becomes jointly and severally liable with

the seller for the full amount of the damages.” (Lingsch v. Savage (1963) 213

Cal.App.2d 729, 736 [29 Cal.Rptr. 201], footnote omitted.)

• “A breach of the duty to disclose gives rise to a cause of action for rescission

or damages.” (Alfaro v. Community Housing Improvement System & Planning

Assn., Inc. (2009) 171 Cal.App.4th 1356, 1383 [89 Cal.Rptr.3d 659].)

• “The ‘elements of a simple negligence action [are] whether [the defendant]

owed a legal duty to [the plaintiff] to use due care, whether this legal duty was

breached, and finally whether the breach was a proximate cause of [the

plaintiff’s] injury. [Citations.]’ We have already stated that the buyers alleged

facts sufficient to impose a legal duty on the brokers. Furthermore, they have

alleged facts sufficient to show a breach of that duty. Finally, the buyers alleged

that the breach caused them harm. In short, the buyers stated facts sufficient to

constitute a cause of action on a negligence theory. Our cursory analysis of this

one theory is enough to demonstrate that the trial court erred in sustaining the

brokers’ demurrer without leave to amend, but is not meant to preclude the

buyers’ pursuit of their other [fraud] theories.” (Holmes, supra, 188 Cal.App.4th

at p. 1528, internal citation omitted.)

• “Despite the absence of privity of contract, a real estate agent is clearly under a

duty to exercise reasonable care to protect those persons whom the agent is

attempting to induce into entering a real estate transaction for the purpose of

earning a commission.” (Holmes, supra, 188 Cal.App.4th at p. 1519.)

• “[A] seller’s agent has no affirmative duty to disclose latent defects unless the

agent ‘also knows that such facts are not known to, or within the reach of the

diligent attention and observation of the buyer.’ ” (Peake v. Underwood (2014)

227 Cal.App.4th 428, 445 [173 Cal.Rptr.3d 624], original italics.)

• “[W]hen a real estate agent or broker is aware that the amount of existing

monetary liens and encumbrances exceeds the sales price of a residential

property, so as to require either the cooperation of the lender in a short sale or

the ability of the seller to put a substantial amount of cash into the escrow in

CACI No. 4109

398

0398 [ST: 1] [ED: 100000] [REL: 2017S] Composed: Wed May 24 08:45:36 EDT 2017

XPP 9.0C.1 SP #4 SC_01283 nllp 1283 [PW=516pt PD=720pt TW=380pt TD=580pt]

VER: [SC_01283-Master:25 Mar 17 02:10][MX-SECNDARY: 12 May 17 07:53][TT-: 23 Sep 11 07:01 loc=usa unit=01283-v1supp] 0

Copyright Judicial Council of California

xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> core:enum,  form:comment[@type="xref"]//form:listitem/core:enum,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83
xpath-> form:para,  form:comment[@type="xref"]//form:listitem/form:para,  form_comment_xref,  style_83


order to obtain the release of the monetary liens and encumbrances affecting

title, the agent or broker has a duty to disclose this state of affairs to the buyer,

so that the buyer can inquire further and evaluate whether to risk entering into a

transaction with a substantial risk of failure.” (Holmes, supra, 188 Cal.App.4th

at pp. 1522–1523.)

• “[W]e do not convert the seller’s fiduciary into the buyer’s fiduciary. The

seller’s agent under a listing agreement owes the seller ‘[a] fiduciary duty of

utmost care, integrity, honesty, and loyalty . . . .’ Although the seller’s agent

does not generally owe a fiduciary duty to the buyer, he or she nonetheless

owes the buyer the affirmative duties of care, honesty, good faith, fair dealing

and disclosure, as reflected in Civil Code section 2079.16, as well as such other

nonfiduciary duties as are otherwise imposed by law.” (Holmes, supra, 188

Cal.App.4th at p. 1528, internal citation omitted.)

• “Real estate brokers are subject to two sets of duties: those imposed by

regulatory statutes, and those arising from the general law of agency.” (Coldwell

Banker Residential Brokerage Co. v. Superior Court (2004) 117 Cal.App.4th

158, 164 [11 Cal.Rptr.3d 564].)

• “In enacting section 2079 [see CACI No. 4108], the Legislature did not intend

to preclude a real estate agent’s liability for fraud. However, because a seller’s

agent has no fiduciary relationship with a buyer, the courts have strictly limited

the scope of an agent’s disclosure duties under a fraudulent concealment

theory.” (Peake, supra, 227 Cal.App.4th at p. 444, intenral citation omitted.)

• “The primary difference between the disclosure obligations of an exclusive

representative of a seller and a dual agent representing the seller and the buyer

is the dual agent’s duty to learn and disclose facts material to the property’s

price or desirability, including those facts that might reasonably be discovered

by the buyer.” (Horiike, supra, 1 Cal.5th at pp. 1040–1041.)

Secondary Sources

5 Witkin, Summary of California Law (10th ed. 2005) Torts, § 794

12 Witkin, Summary of California Law (10th ed. 2005) Real Property, § 473

Greenwald & Asimow, California Practice Guide: Real Property Transactions, Ch.
2-C, Broker’s Relationship And Obligations To Principal And Third Parties,
¶¶ 2:164, 2:172 (The Rutter Group)

California Real Property Sales Transactions (Cont.Ed.Bar 4th ed.) §§ 2.132–2.136

3 California Real Estate Law and Practice, Ch. 63, Duties and Liabilities of
Brokers, §§ 63.20–63.22 (Matthew Bender)

10 California Forms of Pleading and Practice, Ch. 103, Brokers, § 103.31 (Matthew
Bender)
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4606. Whistleblower Protection—Unsafe Patient Care and

Conditions—Essential Factual Elements (Health & Saf. Code,

§ 1278.5)

[Name of plaintiff] claims that [name of defendant] discriminated against

[him/her] in retaliation for [his/her] [briefly specify protected conduct]
regarding unsafe patient care, services, or conditions at [specify hospital

or other health care facility], [name of defendant]’s health care facility. In
order to establish this claim, [name of plaintiff] must prove all of the

following:

1. That [name of plaintiff] was [a/an] [patient/employee/member of

the medical staff/specify other health care worker] of [name of

defendant];

2. That [name of plaintiff] [select one or both of the following

options:]

[a. presented a grievance, complaint, or report to [[name of

defendant]/an entity or agency responsible for accrediting or

evaluating [name of defendant]/[name of defendant]’s medical

staff/ [or] a governmental entity] related to, the quality of

care, services, or conditions at [name of defendant]’s health
care facility;]

[a. [or]

[b. initiated, participated, or cooperated in an [investigation [or]
administrative proceeding] related to, the quality of care,
services, or conditions at [name of defendant]’s health care
facility that was carried out by [an entity or agency
responsible for accrediting or evaluating the facility/its
medical staff/a governmental entity];]

3. That [name of defendant] [mistreated/discharged/[other adverse
action]] [name of plaintiff];

4. That [name of plaintiff]’s [specify] was a substantial motivating
reason for [name of defendant]’s [mistreatment/discharge/[other
adverse action]] of [name of plaintiff];

5. That [name of plaintiff] was harmed; and

6. That [name of defendant]’s conduct was a substantial factor in
causing [name of plaintiff]’s harm.
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Directions for Use

A patient, employee, member of the medical staff, or any other health care worker

of a health facility is protected from discrimination or retaliation if he or she, or his

or her family member, takes specified acts regarding suspected unsafe patient care

and conditions at a health care facility. (Health & Saf. Code, § 1278.5.) A person

alleging discrimination or retaliation by the facility has a private right of action

against the facility. (Fahlen v. Sutter Central Valley Hospitals (2014) 58 Cal.4th

655, 676 [168 Cal.Rptr.3d 165, 318 P.3d 833].)

For elements 3 and 4, choose “mistreated” and “mistreatment” if the plaintiff was a

patient. Choose “discharge” or specify another adverse action if the plaintiff is or

was an employee, member of the medical staff, or other health care worker of the

defendant’s facility. Other adverse actions include, but are not limited to, demotion,

suspension, or any unfavorable changes in, or breach of, the terms or conditions of

the plaintiff’s contract, employment, or privileges, or the threat of any of these

actions. (Health & Saf. Code, § 1278.5(d)(2).)

There are rebuttable presumptions of retaliation and discrimination if acts are taken

within a certain time after the filing of a grievance. (See Health & Saf. Code,

§ 1278.5(c), (d).) However, these presumptions affect only the burden of producing

evidence. (Health & Saf. Code, § 1278.5(e).) A presumption affecting only the

burden of producing evidence drops out if evidence is introduced that would

support a finding of its nonexistence. (Evid. Code, § 604.) Therefore, unless there is

no such evidence, the jury should not be instructed on the presumptions.

Sources and Authority

• Whistleblower Protection for Patients and Health Care Personnel. Health and

Safety Code section 1278.5.

• “Section 1278.5 declares a policy of encouraging workers in a health care

facility, including members of a hospital’s medical staff, to report unsafe patient

care. The statute implements this policy by forbidding a health care facility to

retaliate or discriminate ‘in any manner’ against such a worker ‘because’ he or

she engaged in such whistleblower action. It entitles the worker to prove a

statutory violation, and to obtain appropriate relief, in a civil suit before a

judicial fact finder.” (Fahlen, supra, 58 Cal.4th at pp. 660–661; internal citation

omitted.)

• “A medical staff member who has suffered retaliatory discrimination ‘shall be

entitled’ to redress, including, as appropriate, reinstatement and reimbursement

of resulting lost income. Section 1278.5 does not affirmatively state that these

remedies may be pursued by means of a civil action, but it necessarily assumes

as much when it explains certain procedures that may apply when ‘the member

of the medical staff . . . has filed an action pursuant to this section . . . ’ .”

(Fahlen, supra, 58 Cal.4th at p. 676, original italics, internal citation omitted.)

• “Fahlen squarely held that a physician could prosecute a section 1278.5 action

without first having to prevail in an administrative mandate proceeding
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attacking a peer review determination, but the court did not go so far as to

excuse the physician from completing the internal peer review process before

filing a section 1278.5 action. The case before us now presents that very

question: Is completion of peer review a prerequisite of a section 1278.5 action?

Based on the analysis in Fahlen and the text and legislative history of section

1278.5, we hold that a physician need not complete the internal peer review

process prior to filing a section 1278.5 action.” (Armin v. Riverside Community

Hospital (2016) 5 Cal.App.5th 810, 814 [210 Cal.Rptr.3d 388].)

• “The common law legal dynamics of retaliation statutes require a prima facie

showing of a causal connection between an adverse action and the complaint

that allegedly engendered the retaliation. Absent such a showing, the retaliation

claim is unviable. And even if the plaintiff does make a prima facie showing of

a causal connection, that merely shifts the case into the classic McDonnell

Douglas burden-of-proof ping pong. In that back and forth burden-shifting, the

hospital would have the opportunity to demonstrate the reason for the initiation

of its peer review proceedings was perfectly legitimate. The plaintiff would then

be required to show the initiation of such proceedings was just pretextual, i.e.,

the real reason was to retaliate against the plaintiff for some earlier complaint

about unsafe patient care. All that is hardly an interference with the peer review

process as long as—to allude to subdivision (l)—the hospital’s peer review

action is legitimate in the first place, i.e., not itself retaliatory.” (Armin, supra, 5

Cal.App.5th at p. 830, internal citation and footnote omitted.)

• “[S]ection 1278.5 does not allow individual doctors to be sued—even if their

motives are not honorable . . . ,” (Armin, supra, 5 Cal.App.5th at p. 832.)

• “[Defendant] also appears to contend that it was entitled to judgment as a

matter of law on [plaintiff]’s claim for violation of Health and Safety Code

section 1278.5 because the undisputed evidence established that [defendant]

terminated [plaintiff] for refusing to perform nurse-led stress testing, rather than

for making complaints concerning [defendant]’s nurse-led stress testing. We are

not persuaded. In light of the evidence of [plaintiff]’s complaints pertaining to

the legality of nurse-led stress testing and the disciplinary actions discussed

above, a jury could reasonably find that [defendant] retaliated against her for

making these complaints. This is particularly so given that many of the

complaints and disciplinary actions occurred within 120 days of each other,

thereby triggering the rebuttable presumption of discrimination established in

Health and Safety Code section 1278.5, subdivision (d)(1).” (Nosal-Tabor v.

Sharp Chula Vista Medical Center (2015) 239 Cal.App.4th 1224, 1246 [191

Cal.Rptr.3d 651], original italics.)

Secondary Sources

1 Witkin & Epstein, California Criminal Law (4th ed. 2014) Crimes Against Public
Peace and Welfare, § 393

4 Wilcox, California Employment Law, Ch. 60, Liability for Wrongful Termination
and Discipline, § 60.03 (Matthew Bender)
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